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The case of Laidlaw v. Sage, which was 
recently decided by the Supreme Court of 
New York, involves a very extraordinary 
state of facts. In that case the plaintiff was 
aclerk who had called to transact business 
with Mr. Russell Sage. He was standing in 
Mr. Sage’s office, waiting until the latter 
should finish talking with another caller who 
was then engaging his attention. This man, 
whose name was Norcross, had just handed 
Mr. Sage a letter, in which he threatened to 
drop a satchel full of dynamite, which he 
carried, on the floor, and so blow up the 
building, unless Mr. Sage would immediately 
give him $1,200,000. Mr. Sage, after read- 
ing the letter, answered Norcross evasively, 
and at the same time, according to the plaint- 
iff’s story, approached the plaintiff, and 
gently laying hold of him in such a mganer 
as not to excite his suspicion, drew ine inka 
a position between himself and t f ; 
ous visitor. Thereupon Norcrogs d aa] 
his satchel. An explosion fdiltwpd, &1 
which the plaintiff was very serioulyc 
This suit was brought to recover for thestin- 
juries, which the plaintiff claimed had been. | 
sustained in consequence of Mr. Sate’s 
wrongful act. 

A motion to dismiss was granted by the 
Circuit Court, on the ground that there was 
no evidence to support the action. The Su- 
preme Court reversed this judgment, and 
ordered a new trial. The language of the 
opinion of the Supreme Court is not very 
precise, but the result reached seems clearly 
right. It would have been at least possible 
for a jury, acting within the bounds of rea- 
son, to find that the defendant, fearing that 
Norcross would execute his threat, deliber- 
ately pulled the plaintiff in front of him in 
order to protect his body. If this was the 
truth, the defendant’s act was wrongful; and 
certainly it could not be said, as matter of 
law, not to be a proximate cause of the 
plaintiff’s injury. And this is apparently 
what the court means in saying that ‘‘there 
is no question of proximate cause.’’ On the 






ground, therefore, that the evidence raised a 


inf BOB: 


question for the jury, the Supreme Court did 
only common justice to the plaintiff in revers- 
ing the decision of the court below. 

The court, however, is not content to let 
the matter rest here. There follows a dis- 
cussion of the ‘‘burden of proof’’ in such 
cases as the present which seems not wholly 
satisfactory. Under the circumstances of the 
case, the court says, ‘‘The burden is thrown 
upon the defendant of establishing that his 
wrongful act did not in the slightest degree 
contribute to any part of the injury which the 
plaintiff sustained by reason of the explo- 
sion.’’ 


The Harvard Law Review interestingly 
discusses this phase of the case as follows: 
‘‘Here is certainly some confusion. If the 
court means thatthe jury might fairly assume 
from the facts in evidence, without more, that 
the defendant’s act wasin a legal sense a 
cause of the plaintiff’s injury, and that there- 
fore the duty of going forward with evidence 
might lie on the defendant, this is no more 
is involved in reversing the judgment of 
wer court and in what has been already 

But if the court means to lay down as 
atrhte of law any doctrine to the effect that un- 
igithe circumstances of cases like the present 


yry must find for the plaintiff, unless the 
Pacseraant can show affirmatively that his act 
r*did not in the slightest decree contribute to 
any part of the injury which the plaintiff sus- 
tained,’ then surely the court is laying down 
new law. The court says, ‘The whole ground- 
work of the respondent’s argument is that the 
motion to dismiss was properly granted be- 
cause it was incumbent upon the plaintiff to 
establish that, without Sage’s act, he would 
not have been injured ; thus completely turn- 
ing around the question as to the burden of 
proof.’ Here both words and context seem 
to indicate clearly that the meaning of ‘bur- 
den of proof,’ which the court has in mind is 
the burden of establishing an affirmative case. 
The result is that the plaintiff is relieved from 
the necessity of establishing affirmatively that 
his injury was in a legal sense the outcome of 
the defendant’s misconduct, because the de- 
fendant’s act was a wrongful one at best. 
Probably, however, the court does not mean 
to assert any such doctrine. What was said 
was said by the way, and rather hastily; if 
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would doubtless have been more carefully. con- 
sidered.”’ 

Another interesting question is likely to 
arise at the next trial. The defendant will 
probably advance the theory that his act was 
instinctive, and ask for an instruction to the 
jury that if his action was involuntary and 
such as would instinctively result from a sud- 
den and irresistible impulse to escape a terri- 
ble danger, he is not liable to the plaintiff for 
the consequences of it. Upon the principle 
advanced in the celebrated Squib Case and 
such cases as Griggs v. Fleckenstein, 14 
Minn. 81, it is difficult to see how such an in- 
struction could be refused. It may well be 
doubted, however, whether the facts as we 
have them do not show a rapid exercise of 
the reasoning faculty rather than purely im- 
pulsive action. 





NOTES OF RECENT DECISIONS. 


INJUNCTION—PUBLICATION OF BIOGRAPHY 
AND Portrait—Pusiic CuHaracters.—The 
United States Circuit Court for the District 
of Massachusetts, decides in the case of Cor- 
liss v. E. W. Walker Co., that a person who 
holds himself out as an inventor, and whose 
reputation as such becomes world-wide, is a 
public character, and the publication of his 
biography cannot be restrained by injunc- 
tion ; that acourt of equity has no jurisdiction 
of a suit to restrain respondents from pub- 
lishing a biography of complainant, or of a 
member of complainant’s family. A court 
of equity should restrain by injunction 
the publication of a picture of a deceased 
member of complainant’s family, taken 
from a photograph and portrait of de- 
ceased, where respondent has not observed 
the conditions on which the portrait and 
photograph were obtained. Colt, J., says: 


This is a suit brought by the widow and children of 
George H. Corliss to enjoin the defendants from pub- 
lishing and selling a biographical sketch of Mr. Corliss, 
and from printing and selling his picture in connection 
therewith. The bill does not allege that the publica- 
tion contains anything scandalous, libelous or false, or 
that it affects any right of property, but the relief 
prayed for is put upon the novel ground that such 
publication is an injury to the feelings of the plaintiffs, 
and against their express prohibition. 

The counsel for plaintiffs, in argument, put the case 
upon the ground that Mr. Corliss was a private char- 
acter, and that the publication of his life is an invasion 
of the right of privacy, which a court of equity should 





protect. In the first place, I cannot assent to the 
proposition that Mr. Corliss was a private character, 
He held himself out to the public as an inventor, and 
his reputation became world-wide. He was a public 
man in the same sense as authors or artists are public 
men. It would be a remarkable exception to the 
liberty of the press if the lives of great inventors could 
not be given to the public without their own consent 
while living, or the approval of their family when 
dead. But whether Mr. Corliss is to be regarded as a 
private or public character (a distinction often diffi- 
cult to define) is not important in this case. Freedom 
of speech and of the press is secured by the Constitu- 
tion of the United States and the Constitutions of 
most of the States. This constitutional privilege im- 
plies a right to freely utter and publish whatever the 
citizen may please, and to be protected from any 
responsibility for so doing, except so far as such 
publication, by reason of its blasphemy, obscenity or 
scandalous character, may be a public offense, or, by 
its falsehood and malice, may injuriously affect the 
standing, reputation or pecuniary interests of individ- 
uals. Cooley Const. Lim. (6th Ed.) 518. In other 
words, under our laws, one can speak and publish 
what he desires, provided he commits no offense 
against public morals or private reputation. Schuyler 
v. Curtis, 15 N. Y. Supp. 787, recently decided by the 
New York Supreme Court, and upon which the 
plaintiffs rely, is not in point. In that case the court 
enjoined the defendants from erecting a statute of 
Mrs. Schuyler. The right of publication was not in 
issue in that case. 


There is another objection which meets us at the 
threshold of this case. The subject-matter of the juris- 
diction of a court of equity is civil property, and injury 
to property, whether actual or prospective, is the 
foundation on which its jurisdiction rests. Jn re Saw. 
yer, 124 U.S. 200, 210; Kerr Inj. (2d Ed.) 1. It follows 
from this principle that a court of equity has no power 
to restrain a libelous publication. Boston Diatite Co 
v. Florence Manuf. Co., 114 Mass. 69; Brandreth v 
Lance, 8 Paige, 24. The opinion of Vice-chancellor 
Malins in Dixon v, Holden, L. R., 7 Eq. 488, to the 
contrary, is disapproved by Lord Chancellor Cairns in 
Assurance Co. v. Knott, 1¢ Ch. App. 142. In Kidd v. 
Horry, 28 Fed. Rep. 7738, Mr. Justice Bradley, in 
speaking of Dixon v. Holden, and several recent En- 
glish cases, declares that they depend on certain acts 
of parliament, and noton the general principle of 
equity jurisprudence. Butin the present bill it is not 
pretended that the publication is libelous, and there- 
fore there can be no question as to the want of juris- 
diction in this case. 

As to the picture which accompanies the published 
sketch, the case stands ona different footing. The 
defendants obtained from the plaintiffs a copy of a 
portrait and a photograph of Mr. Corliss, from which 
they have made two plates, one of which they propose 
to insert in the publication. But it appears from the 
evidence that these pictures were obtained on certain 
conditions, which the defendants have not complied 
with. This matter directly concerns the exclusive 
right of property which the plaintiffs have in the 
painting and photograph, and it would be a violatiov 
of confidence or a breach of contract between the 
parties to permit the defendants, under these circum- 
stances, to use either of the plates. Pollard v. Pho- 
tographic Co., 40 Ch. Div. 345; Prince Albert v. 
Strange, 1 Macn. & G. 25. 

The injunction is denied as to the publication, and 
granted as to the use of the” plates, 
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NEGOTIABLE INSTRUMENT—JOINT MAKERS— 
INDORSEMENT IN Biank.—In Salisbury v. 
First National Bank, the Supreme Court of 
Nebraska considered a controverted question 
in the law pertaining to commercial paper, 
viz: whether a person other than a payee, 
who signs his name in blank upon the back 
of a promissory note at the time of its execu- 
tion and before its delivery to the payee, is 
as to a subsequent bona fide holder for value, 
liable thereon as a joint maker. The decis- 
ion of the court was in the aflirmative. 
Norval, J., says: 


‘The question to be considered by this court is this: 
Were plaintiffs in error liable as makers of said note, 
or were they chargeable as accommodation indorsers, 
merely? If the obligation they assumed by indorsing 
their names upon the back ofthe note before its de- 
livery to the payee was that of maker, the judgment 
under review was right; otherwise, not, inasmuch as 
no notice of non-payment at maturity was given to 
plaintiffs in error. The kind of liability that the law 
presumes is assumed by one who signs his name-in 
blank upon the back ofa negotiable promissory note 
at the time of its execution, and before its delivery to 
the payee, has never been passed upon or decided by 
this court, and there isa great diversity of holding 
upon the question by text writers and courts in this 
country. Several courts of high standing sustain the 
doctrine for which plaintiffs in error contend, namely, 
that, where a stranger writes his name across the 
back of a note before its delivery to the payee, he is 
liable thereon as anindorser. Moore v. Cross, 19 N. 
Y. 227; Phelps v. Vischer, 50 N. Y. 69; Slack vy. Kirk, 
67 Pa. St. 380; Clouston vy. Barbiere, 4 Sneed, 336; 
Jennings v. Thomas, 138 Smedes & M. 617; Jones v. 
Goodwin, 39 Cal. 498. There is another line of decis- 
ions which hold that a person so indorsing a note is 
chargeable, prima facie, as a grantor. Webster v. 
Cobb, 17 Ill. 459; Blatchford v. Milliken, 35 Ill. 434; 
Lowell v. Gage, 38 Me. 36; Sturtevant v. Randall, 53 
Me. 154: Cook vy. Southwick, 9 Tex. 615: Killian v. 
Ashley, 24 Ark. 512. The decided weight of author- 
ity supports the rule adopted by the trial court in this 
case, and that is that plaintiffs in error are liable as 
joint makers. Story, Prom. Notes, §§ 468, 469; Good 
vy. Martin, 95 U.S. 90; First Nat. Bank of Worcester, 
Mass. y. Lock-Stitch Fence Co., 24 Fed. Rep. 221; 
Bendey v. Townsend, 3 Sup. Ct. Rep. 482; Chaddock 
v. Vanness, 35 N. J. Law, 517; Quinn v. Sterne, 26 Ga. 
223; Sylvester v. Downer, 20 Vt. 355; National Bank 
vy. Dorset Marble Co. (Vt.), 17 Atl. Rep. 42; Robinson 
v. Bartlett, 11 Minn. 410 (Gil. 302); Peckham vy. Gil- 
man, 7 Minn. 446 (Gil. 355); Schmidt ‘vy. Schmaelter, 
45 Mo. 502; Cahn vy. Dutton, 60 Mo. 297; Melton v. 
Brown (Fla.), 6 South. Rep. 211; Wetherwax v. 
Paine, 2 Mich. 555; Sibley v. Bank, 41 Mich. 196, 1 N. 
W. Rep. 930; Moynahan v. Hanaford, 42 Mich. 329, 3 
N. W. Rep. 944; Flint v. Day, 9 Vt. 345; Sanford v. 
Norton, 14 Vt. 228; Stevens v. Parsons (Me.), 14 Atl. 
Rep. 741; Schroeder v. Turner (Md.), 13 Atl. Rep. 
331; Bright v. Carpenter, 9 Ohio, 139; Bank v. Bald- 
win, 41 N. H. 484; Perkins v. Barstow, 6 R. I. 505; 
Baker v. Robinson, 63 N. C. 191; Hoffman v. Moore, 82 
N.C. 318; Brown v. Butler, 99 Mass. 179; Way v. 
Butterworth, 108 Mass. 509. Many other authorities 
to the same effect could be cited. In Bright v. Car- 





penter, supra, Lane, C.J., observes: “Ifa person 
not a party gave his name to a note already existing, 
his engagement is collateral, only, and he is to be held 
as guarantor; butif sucha person sign his name to 
such a paper at the time of its execution, without 
prescribing the limit of his responsibility, he author- 
izes the holder to treat him as a maker, and is as 
much bound as if his name was written under that of 
the principal.” Judge Story, in discussing the ques- 
tion in his valuable work on Promissory Notes, at 
section 409, says: “The principle upon which all these 
cases turn is the same, and that is to expound the 
particular transaction, without reference to the form 
which it has assumed, in such a manner as will best 
carry into effect the substantial intention of the parties, 
‘ut res magis valeat quam pereat,’ rather than, by a 
close or technical interpretation, adhering to the let- 
ter to defeat the very objects and purposes for which 
alone the transaction must have taken place, and thus 
to make it operate at once as a delusion anda fraud 
upon the ignorant or the unwary. Nor is there any- 
thing novel in this mode of interpretation, applied to 
this class of cases. It stands upon the principle that 
two instruments of the same general nature, both ex- 
ecuted at the same time, and relating to 
the same subject-matter, are to be construed 
together, as ‘forming but one agreement. As 
he who signs on the face, and he who indorses his 
name on the back, both promise todo the very same 
thing, to-wit, to pay the money at the specified time, 
they may, without doing violence to the contract, be 
deemed as joint makers; and as, in point of form, 
each promises +for himself, the undertaking may be 
treated as several as well as joint. In respect to the 
consideration, it has been thought sufficient that the 
indorsement purports to be ‘for value received,’ or 
that the consideration, if not expressed, is established 
in proof by the contemporaneous facts when the note 
was made.” There is no room for doubt that where a 
person not a payee places his name upon the back of a 
note, in blank, before it has passed into the hands of 
the payee, he may be proceeded against as maker, 
indorser, or guarantor, according to the circumstances 
of the case, and the intention of the parties at the 
time of the transaction; but as between the original 
parties, at least, parol evidence is admissible to show 
the real character of the obligation assumed by him; 
that is, whether his undertaking was that of a joint 
maker, guarantor, orindorser. We are constrained 
to adopt the rule sustained by the current of author- 
ities, and the one which isin harmony with the de- 
cisions of the Supreme Court of the United States, 
namely, that when a third person indorses his name 
upon a note in blank at the time itis executed, and 
before delivery, the law presumes, in the absence of 
evidence showing the nature of his undertaking, that 
he intended to assume the liability of an original 
promisor. Applying this rule to the case at bar, it 
will be presumed that the plaintiffs in error, by plac- 
ing their names upon the back of the paper in suit, 
intended toincur the liability of a maker. We do 
not think the trial court erred in not permitting 
plaintiffs in error to show the intent with which they 
backed the note in controversy. The answer was not 
sufficient to admit of such proof. Besides plaintiff 
below purchased the paper in good faith, for value, 
before maturity; and, as against such indorsee, parol 
evidence was inadmissible to show that the character 
or limit of the liability of plaintiffs in error was other 
or different from that which the law presumes it to 
be. 
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Courts—TrermM—ADJOURNMENT.—The Su- 
preme Court of Kansas, has lately decided an 
interesting question of law governing the 
power of a clerk to adjourn court. The hold- 
ing is that when the time fixed by law for the 
holding of a term of court arrives, and the 
judge is not present, the clerk of the court 
cannot, in the absence of statutory authority 
to thatend, adjourn the court to a future 
day. In the absence of such a statute, the 
consequence of the non-attendance of the 
judge is the lapse and loss of the term. The 
court must exercise its jurisdiction within 
its terms as regulated by law; and, where a 
a person is tried and convicted at a time when 
the court cannot be legally held, the proceed- 
ings are void and the judgment a nullity. 


The court said, inter alia: 

The petitioner was tried in 1892, and during the 
time within which the April term might have been 
held, but it appears that the judge of that court was 
not present at the time and place when the April term 
of court should have begun, nor was he present in 
person for several days afterwards. The court should 
have been opened on April 19th, but the judge did not 
appear until the 26th of that month, when he opened 
and held court until April 30, 1892. Several adjourn- 
ments were made by the court, one of which was to 
June 14, 1892, but the judge of the court again failed 
to appear, when the clerk attempted to adjourn the 
court until August 16, 1892. At the latter date the 
judge appeared in person, and held court from time 
to time, with intervening adjournments, until Septem- 
ber 26, 1892, when the trial and conviction of the peti- 
tioner occurred. The failure of the judge to appear 
and open court upon the day appointed resulted in 
the loss of the term, and proceedings had by a court 
ata time not authorized by laws are absolutely void. 
There was then no statute of Oklahoma providing for 
the adjournment of the court by the clerk or other of 
its officers in case of the non-attendance of the judge. 
A statute since enacted, and which went into effect in 
August of the present year, provides that, if the judge 
of acourt fails to attend at the time and place ap. 
pointed for holding his court, the sheriff shall have 
power to adjourn it from day to day until the judge 
do attend or a judge pro tem is selected; and if the 
judge is not present, and a judge pro tem is not se- 
lected within two days after the first day of the term, 
the court stands adjourned forthe entire term (St. 
Okl., par. 4626). There is ample power in a court 
which has been regularly convened to adjourn toa 
future time, provided it be not beyond the term; but 
in the absence of a statute authorizing it, the clerk or 
other ministerial officer cannot act for the judge in 
either opening or adjourning court. ‘The clerk is a 
ministerial officer, and without statutory authority. 
can exercise no judicial function. The opening, hold- 
ing and adjournment of court are the exercise of 
judicial power to be performed by the court. To 
perform the functions of a court, the presence of the 
oflicers constituting the court is necessary, and they 
must be present at the time and place appointed by 
law. <A “court” is defined by Bacon to be “an incor- 
poreal political being, which requires for its existence 
the presence of its judges, or a competent number of 





them, and a clerk or prothonotary, at or during which, 
and ata place where, it is, by law, authorized to be 
held, and the performance of some public act indica- 
tive of the design to perform the functions of a court” 
(Bac. Abr, tit. ‘court,’ A; Hawes, Jur. sec. 27). “To 
give existence toa court, then, its officers, and the 
time and place of holding it, must be such as are 
prescribed by law” (Hobart v. Hobart, 45 Iowa, 503). 
There being no authority in law for the clerk to open 
and adjourn court, the consequence of the failure of 
the judge to appear upon the day appointed for hold- 
ing the court was the loss of the term Railway Co. vy. 
Hand,7 Kan. 380; People v. Bradwell, 2 Cow. 445; 
People v. Sanchez, 24 Cal. 17; State v. Roberts, 8 Nev, 
239; Brown, Jur. sec. 22; 12 Amer. & Eng. Enc. Law, 
296). In the case of Wight v. Wallbaum, 39 III. 
554, the court was regularly in session on the 23d 
of August, and regularly adjourned until the 
following day. After that time several adjourn- 
ments were entered when no judge was present. In 
reviewing the question the court said: ‘After the 
23d, for want of a judge, no legal business could have 
been transacted, and for that reason the court stood 
adjourned. The judge who opened court might no 
doubt have adjourned to a specified day, had the busi- 
ness of the court required it, and business might have 
beenregularly resumed at that time. The judge had 
no power to authorize the ministerial officers of the 
court to exercise judicial powers, even in opening 
and adjourning the court. They not having such 
authority, and the court not having been gpened on 
the 24th by a judge authorized to exercise the juris- 
diction of the court, it stood adjourned after the 23d, 
and that must be regarded as the last day of the term” 
See, also, Jn ve Millington, 24 Kan. 214; Lewis v. City 
of Hoboken, 42 N. J. Law, 879; Hoye v. State, 39 Ga. 
718; Wightman v. Karsner, 20 Ala. 446; Brumley v. 
State, 20 Ark. 77; Thomas v. Fogarty, 19 Cal. 644. 

The failure of the judge of the District Court for 
Payne County, Okl., to attend and open court upon 
the appointed day, operated to end the term, and no 
further session of the court could be held until the 
next regular term, or until a special term was legally 
called. To meet such exigencies, most of the States 
have enacted statutes for preserving the term similar 
to those now in force in Oklahoma Territory and in 
Kansas. In the absence of such a statute, the clerk 
was powerless to keep the court open until the ar- 
rival of the judge, many days after the time for the 
commencement of the term. The petitioner was 
tried after the April term had elapsed, and the pro- 
ceedings in connection with his trial and conviction 
must be regarded as coram non judice and void. Al- 
though the right of the court to inquire into the ille- 
gal restraint of the petitioner is questioned, no sub- 
stantial objection to its jurisdiction is or can be urged. 
He isimprisoned in Kansas, and within the jurisdic- 
tion of the court, and there is undoubted power in 
the court to inquire into the cause of his restraint. 
Having been tried and convicted at a time when the 
court could not be legally held, the court was without 
jurisdiction, and the conviction was void. While the 
petitioner must be released from imprisonment at the 
penitentiary, and from the custody of the warden, 
our judgment will not operate as an unqualified 
discharge. 
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A LEGAL DEFINITION OF BAGGAGE. 





Why is it that carriers of passengers are 
required to carry the baggage of a passen- 
ger; that his ticket or the payment of his fare 
entitles him to have his baggage. conveyed 
too without any additional charge; that this 
liability as far as its value is concerned is 
practically unlimited ; that for the same fare 
paid by a poor man and a rich man traveling 
in the same car, a railroad may incur such 
different and unknown liabilities ; that it may 
have to pay only $25 for all the poor man has 
in his trunk, while the loss or destruction of 
the rich man’s, may cost it $10,000. The 
answer is that the right of a traveler to take 
with him his baggage is one accorded by the 
carrier himself in the earliest era of the busi- 
ness of carrying passengers for hire'\—an in- 
ducement to attract travelers, like an easy 
seat ora warm car. It has always been for 
the obvious interest of carriers of passengers 
to encourage travel by permitting the passen- 
ger to take with him what he may require 
for his personal use on his journey, and this 
privilege of a reasonable amount of baggage 
has ripened into a right like any other right 
of reasonable accommodation. 

In regard to the value of the baggage to 
be carried, carriers until very recently have 
not attempted to place any limit upon it. 
Though rich and poor may pay the same fare 
the baggage will vary greatly in quality and 
value. To place any fixed sum as the limit 
to what the carrier would carry as baggage 
would necessary be more than enough to 
cover the one and less than enough to cover 
the value of the other and would be product- 
ive of great annoyance to the largest class of 
persons who fravel by steamboats and rail- 
road. Carriers and courts, it was said in 1864 
in a New York case,” ‘‘have wisely left this 
question an open one; and the result is less 
loss to the carrier than he would incur by 
limiting his liability and annoyance to the 
passenger.”’ 

Nevertheless, attempts are constantly now 
made by the carrier to limit his liability to 
a fixed sum in the carriage of a passenger’s 
baggage. But as the liability at common 
law is unlimited as to quality or value pro- 
vided only the goods are ‘‘baggage’’ within 

1 See Niagara Co. Bk. v. Brown, 9 Wend. 116, per 
son, J. 

2 Merrill v. Grinnell, 30 N. Y. 618. 





the legal meaning of that term,’ the only 
means by which this unlimited obligation can 
be got rid of is by a contract between carrier 
and passenger. In the limitation as to quant- 
ity or weight there is little trouble, for it is 
easy for the carrier to refuse to accept as 
‘*baggage’’’ the trunks or boxes of a passen- 
ger beyond a certain number or weight, and 
to require them to be paid for as freight or 
what is known as ‘‘extra’’ baggage. Per- 
haps all the railroads of this country have 
rules to this effect, whose enforcement is in 
their own hands if they take the trouble to 
weigh the baggage before accepting it. And 
the statutes of some of the States have recog- 
nized the justice of this sort of limitation.* 

As to quality and value of the baggage the 
case is different. They are concealed; and 
the carrier can hardly establish a system of 
inspection of a passenger’s baggage like that 
in vogue in the custom houses at the sea- 
ports and boundaries of our country. Nor is 
it possible, in the case of our railroads at 
least, for a contract to be entered into with 
each passenger who purchases a ticket, that 
he will not take with him any baggage be- 
yond a certain value. In the hurry of trans- 
portation of the great traveling public of the 
United States such a procedure would be im- 
possible without the employment of many ad- 
ditional railroad servants and agents. Some 
railroad companies have had recourse to print- 
ing on the passenger’s ticket or on the check 
given to him for his baggage a notice that 
they do not receive and will not be respon- 
sible for baggage beyond a certain value. 
But these efforts have been unavailing, though 
the almost uniform decision of the courts of 
this country that the carrier’s liability can only 
be limited by a contract ; that it takes two per 
sons to make a contract, and that a notice 
the passenger which is not seen by hi 
which if seen, is not assented to by him 
constitute a contract.® 

8 Railroad Co. v. Fraloff, 100 U. S. 24. 
4 By the statutes of Illinois, Texar 

New York, West Virginia, Missouri 
sengers are allowed baggage to b’ 
out other charges than their far 
ponuds. In Michigan, Arkansar 
the limit is 150 pounds; in” 
New Hampshire eighty pov’ 
§§ 8832 (b.) 8852. When 
ordinary allowance in t’ 
In Europe, it is much 
been changed for ¢ 


in Belgium and P 
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The purpose of this paper is to do what 
many judges and text writers have declared 
to be something too difficult to attempt,® viz: 
to give a definition of the term baggage,’ and 
in so doing I shall notice the discordant cases 
and show wherein they fail to state good law. 

In the law of common carriers the term 
‘‘baggage’’ means such goods and chattels as 
the convenience, or comfort (A), the taste 
(B), the pleasure (C), or the protection (D), 
of passengers generally (E) makes it fit and 
proper for the passenger in question to take 
with him for his personal use (F'), according 
to the habits or wants of the class to which he 
belongs (G) either with reference to the period 
of the transit or the ultimate purpose of the 
journey (fH). 

(A) The most common class of things fall- 
ing under the denomination of articles of con- 
venience and comfort is obviously the wear- 
ing apparel of the passenger, whether ready 
for wear® or simply materials for clothing and 
cloth cut into patterns for garments.’ And 
for like reasons, a gentlemen’s dressing case,’ 
a watch," an opera glass,” or a telescope of a 
traveler by sea!’ or gold spectaeles." 


statute limited the value of baggage for which the 
carrier shall be answerable $100 in N. H.; $300 in 
Pa. 2 Stim. Am. St. Law, § 8852. 

6 Rorer on Railroads, gives no definition (ch. XLIX, 
p. 988); nor does Wheeler on Carriers, nor Redfield 
on Carriers (ch.}VII), nor Browne on Carriers (§ 59). 
Other definitions to be found in the text books are as 
follows: ‘‘All articles which it is usual for persons 
traveling to carry with them, whether from necessity, 
or for convenience or amusement.” Angell on Car- 
riers, § 115. ‘Only such articles as a traveler usually 
carries with him for his comfort or convenience, both 
during the journey and during his stay at the place of 
his destination.”” Woods on Railway Law, § 401. 
“Such articles of personal convenience and necessity 
as are usually carried by passengers for their per- 
sonal use and not as merchandise.” Hutch. on Carr., 
§ 679. 

7 “Baggage” and “luggage” are synonymous. The 
former term is generally used in the United States, 
and the latter in England. The California Code, how- 
ever, adopts the English expression. Cal. Civ. Code, 
§ 2180. 

8 Brooke v. Pickwick, 4 Bing. 218; McGill v. Row- 
and, 3 Pa. St. 451, 45 A. D. 65; Railroad Co. v. Fraloff, 
100 U. S. 24; Doyle v. Kiser, 6 Ind. 242; Fairfax v. R. 
Co., 73 N. Y.176; Glovinsky v. Cunard Co., 24 N. Y. 
(Supp.) 136. 

9 Van Horn vy. Kermit, 4 E. D. Smith, 453; Duffy v. 
Thompson, 4 E. D. Smith, 178. 

10 Cadwallader v. R. Co., 9 Lower Canada, 269. 

1 Merrill v. Grinnell, 30 N. Y. 620, Mullen, J.; Jones 
v. Voorhees, 10 Ohio, 415; Am. Contract Co. v. Cross, 
8 Bush. 472,8 Am. Rep. 471; McCormick v. R. Co., 4 
E. D. Smith, 181; Coward v. R. Co., 16 Lea, 225, 57 
Am. Rep. 226; Walsh v. The Wright, 1 Newb. Adm. 
494, 





(B) Jewelry naturally falls in this division,” 
as do other articles of ornament, such as the 
swords worn by a military officer when in 
full dress.!® 

(C) As recreation is a common and proper 
object of travel, things carried for that pur- 
pose are clearly baggage,” as for example, 
books for reading during the journey,’ or 
the guns or fishing tackle of a sportsman or 
the easel of an artist on a sketching trip.” 

(D) Articles for the protection of the tray- 
eler would naturally include firearms, such as 
pistols and revolvers.” Protection from 
disease and accident as well as from personal 
injury must be included. Hence, money 
which might be required in case of sickness 
or accident on the way,” and medicines which 
he may need on his journey and which he 
carries in his trunk are also clearly baggage.” 

(E) A, for example, goes to New York from 
his home in C for atrip. Hetakes no baggage 
with him. While in New York, he purchases 
a trunk and a quantity of new clothes for, 
himself. On his return to C with this trunk 
and clothes they are lost. They are baggage.” 
The rule does not say that the particular 
passenger shall have any necessity for the arti- 
cles but simply passengers of his habits and 
wants. The articles in this case would be 
necessary for the comfort of men in his walk 
of life; the clothes purchased did not go be- 


22 Toledo R. Co. v. Hammond, 33 Ind. 379, 5 Am. 
Rep. 221. 

13 Cadwallader v. R. Co., 9 Lower Can. Rep. 166. 

14 Walsh v. The Wright, 1 Newb. Adm. 494. 

15 Brooke y. Pickwick, 4 Bing. 218; McGill v. Row- 
and, 3 Pa. St. 451, 45 Am. Dee. 654; Coward v. R. Co., 
16 Lea, 225,57 Am. Rep. 226; McDougall v. Allen, 12 
Law Canada, 321; Torpery v. Williams, 3 Daly, 112; 
McCormack v. R, Co., 4 E. D. Smith, 181; Bruty v. R. 
Co., 32 U. C. Q. B. 66. Discordant Case.—Cadwalla- 
der vy. R. Co., 9 Lower Canada, 169. See Nevins yY. 
Steamboat Co., 4 Bosw. 225. 

16 Merrill vy. Grinnell, 30 N. Y. 577. 

7 Wilkins v. Earle, 19 Abb. 196; Hutchings y. R. 
Co., 25 Pa. 64; Macklin v. N. J. Steam Co., 7 Abb. Pr. 
238. 

18 Doyle v. Kiser, 6 Ind. 242. 

19 See post (A). 

20 Woods v. Devin, 13 Ill. 786, 56 Am. Dec. 483; 
Davis v. R. Co., 22 Ill. 278, 74 Am. Dec. 151; Parmalee 
v. Fischer, 22 Tel. 212, 74 Am. Dec. 188; Van Horn ¥. 
Kermit, 4 E. D. Smith, 454. But only in reasonable 
quantities—one revolver would ordinarily be enough. 
Chicago & R. Co. v. Collins, 56 Ill. 212. 

21 Merrill v. Grinnell, 30 N. Y. 594. 

22 In Bomar v. Mitchell, 7 Humph. 620, 51 Am. Dee. 
682, there is a clearly erroneous intimation to the con- 
trary. 

2% Dexter v. R. Co., 42 N. Y. 326, 1 Am. Rep. 530. 
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yond this. Therefore they are baggage. In 
like manner fora like reason, I feel sure 
that a pocket flask of whisky or a pair of 
gold spectacles the property of the passenger 
would be none the less baggage because he 
did not drink spirits or did not need glasses. 

But where in another case, among a pas- 
senger’s baggage was a spring horse weigh- 
ing 78 pounds and forty-four inches high 
standing on a flat surface—a child’s toy ; this 
was held not baggage.% Things that only an 
eccentric person or a crank would carry with 
him are not baggage. As said in the last case, 
“a person might travel often and never see 
an article such as this carried as part of the 
personal baggage of a traveler; it is clearly 
exceptional.’’ In the leading American case 
on the subject of baggage,” the Supreme 
Court affirmed an instruction given below 
that baggage could not include ‘‘such unu- 
sual articles asthe exceptional fancies, habits 
or extravagancies of some particular individ- 
ual prompts him to carry.’’ Under this head 
will fall those cases where such things as a 
pair of handcuffs,” silver napkin rings,” sil- 
verware,” a concertina,” have been held not 
to he ‘‘baggage.”’ 

(F) As the things carried by him must be 
for his personal use, itis clear that such articles 
as a ladies sack and muff,®* or woman’s jew- 
erly,*| when carried in the trunk of a male 
passengers could not be deemed his ‘‘bag- 
gage.’’ Nor could presents for friends.” So 
where a passenger from Liverpool to London, 
took with him in a trunk, six pairs of sheets, 
six pair of blankets, and six quilts, having 
given up his residence in Canada, these arti- 
cles being intended for the use of his house- 
hold when he should have provided himself 
with a home in London, the things were 
held not baggage.” Therefore merchandise 
or articles carried for business or trade are 


** Hudston v. R. Co., 36 L. T. Rep. 213. 

 R. Co. v. Fraloff, 100 Ut. 24. 

* Bomar vy. Maxwell, 9 Humph. 620, 51 Am. Dec. 
$82. 

“7 Chicago, ete. R. Co. v. Boyce, 73 Ill. 510, 24 Am. 
Rep, 268. 

* Bell v. Drew, 4 E. D. Smith, 59. 

*% Brutey v. R. Co., 82 U. C. Q. B. 66. 

® Chicago, ete. R. Co., Boyce, 73 Ill. 510, 24 Am. 

tep. 261. 

st Metz v. R. Co., 85 Cal. 329, 24 Pac. Rep. 610. 

® Dexter v. R. Co.,42 N. Y. 326, 1 Am. Rep. 527. 
The Ionic, 5 Blatch. 532; Nevins v. R. Co., 4 Bosw. 
325, 

% Macrow vy. R. Co., L. R.6Q. B. 612. 


XUM 





not baggage,™ nor samples of goods which 
he is engaged in selling carried in the trunk 
of a commercial traveler,” nor masquerade 
costumes taken by the passenger, a costumer 
to be let for hire,* nor stage properties, cos- 
tumes, paraphernalia and advertising mat- 
ter of a theatrical company packed in trunks,*” 
nor money, except what is required for the 
expenses of the journey, according to (@) 
post.** Therefore, while a reasonable quan- 


4 Weed v. Sa. R. Co., 19 Wend. 537; Smith v. R. Co., 
44 N. H. 325; Pardee v. Drew, 25 Wend. 460; Hawkins 
v. Hoffman, 6 Hill, 589; Davis v. R. Co., 10 How.@r. 
332; Warner v. West Trans. Co., 5 Robt. 495; Richards 
v. Westcott, 2 Bosw. 604; Blanchard v. Jones, 3 Barb. 
389; Chamberlain v. West Trans. Co., 45 Barb. 2238; 
Hutchings v. R. Co., 25 Ga. 61, 71 Am. Dec. 156; Weeks 
v. R. Co., 7 Hun, 609; Davis v. R. Co., 22 Ill. 278, 74 
Am. Dec. 151; Dunlap v. Int. Co., 98 Mass. 371; 
Spooner v. R. Co., 28 Mo. (App.) 403; Collins v. R. Co., 
10 Cush. 506; Cahill v. R. Co., 13 Q. B. (N. 8S.) 818; 
Great North. R. Co., Shepherd, 8 Ex. 30; Belfast R. 
Co. v. Keys, 9 H. L. Cas. 556; Mich Cent. R. Co. v. 
Carrow, 78 Ill. 348, 24 Am. Rep. 248; Haines v. R. Co., 
29 Minn..160, 43 Am. Rep. 199; Blumantle v. R. Co., 
127 Mass. 332, 34 Am. Rep. 376; Grant v. Newton, 1 E. 
D. Smith, 95; Blumenthal v. R. Co., 11 Atl. Rep. 605; 
Collins v. R. Co., 10 Cush. 506; Dibble v. Brown, 12 
Ga. 217; Stimson v. Co., 98 Mass. 83; Smith v. R. Co., 
44 N. H. 325; Bell v. Drew, 4 E. D. Smith, 59; The 
Ionic, 5 Blatch. 538; Fairfax v. R. Co., 738 N. Y. 167. 

% Hawkins v. Hoffman, 6 Hill, 686, 41 Am. Dec. 767; 
Penkerton v. Woodward, 33 Cal. 603; Wilkins v. Earle, 
3 Robt. 369; Sloman v. R. Co., 13 Hun, 547; Davis v. 
R. Co., 10 How. 332; Stimson v. R. Co., 98 Mass. 84, 93 
H. D. 140; Chamberlain v. Trans. Co., 45 Barb. 227; 
Richards v. Westcott, 2 Bosw. 604; Grant v. Newton, 
1 E. D. Smith, 99; Jordan y. R. Co., 5 Cush. 72; Blu- 
mantle v. R. Co., 127 Mass. 324; Alling v. R. Co., 126 
Mass. 121, 40 Am. Rep. 667; Penn. Co. v. Miller, 35 
Ohio St. 541, 35 Am. Rep. 620; Texas, etc. R. Co. v. 
Capps, 18 Cent. L. J. 211, 2 Tex. Civ. Cas. 34; Gurney 
v. R. Co., 14 N. Y. (Supp.) 321, 59 Hun, 625. 

% Michigan, etc. R. Co. v. Oehm, 56 Til. 293. 

37 Oakes v. North. Pac. R. Co., 26 Pac. Rep. 230. 

33 Orange County Bk. v. Brown, 9 Wend. 88, 24 Am. 
Dec. 129; Johnson v. Stone, 11 Humph. 420; Hicox vy. 
R. Co., 31 Conn. 281, 83 Am. Dec. 148; Torpey v. Will- 
iams, 3 Daly, 162; Doyle v. Keyser, 6 Ind. 242; Whit- 
more vy. Conline, 20 Mo. 13; Pfister v. R. Co., 70 Cal. 
169,59 Am. Rep. 404; Johnson v. Stone, 11 Humph. 
409; Mad River R. Co., Fuller, 20 Ohio, 318; Woods v. 
Devin, 13 Ill. 747, 36 Am. Dec. 403; Walsh v. The 
Wight, 1 Newb. Adm. 494; Jordan v. R. Co., 5 Cush. 
69, 51 Am. Dee. 44; Davis v. R. Co., 22 Ill. 278; Doyle 
v. Bauer. 6 Ind. 242; Weed v. R. Co., 19 Wend. 537; 
Merrill v. Grinnell, 30 N. Y. 611, overruling contrary 
opinions in Hawkins v. Hoffman, 6 Hill, 586, and other 
New :York cases; Duffy v. Thompson, 4 E. D. Smith, 
178; Grant v. Newton, 1 E. D. Smith, 95; Bomar v. 
Maxwell, 9 Hump. 624,51 Am. Dec. 682; Weekes vy. 
R. Co., 9 Hun, 669; Hutchings v. R. Co., 25 Ga. 61. 
Discordant Cases.—Grant vy. Newton, 1 E. D. Smith, 
95; Hickox v. R. Co., 31 Conn. 281, 83 Am. Dec. 281. In 
the latier case it was held that a passenger cannot re- 
cover for money carried in his trunk for the purpose 
of —— clothing at the place to which he is go- 
ing. It would surely be baggage if the money was 
taken to purchase clothing necessary for his journey, 
for whether the passenger took the clothing itself or 
money to buy it with, as he needed it, the result would 
be the same. And the repeat does not show that this 
was not the case. 
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tity of money for the purpose of the expense 
of the journey may be carried by the passen- 
ger in his trunk as well as on his person,” yet 
more than this, as for example, $11,250, in 
bills, in a traveler’s trunk is not baggage,* 
nor is money in a trunk to pay a creditor at 
the place of destination or to invest there.# 

Discordant Case.—In Dexter v. R. Co.,* 
the court held that it was proper to include 
within the term ‘‘baggage,’’ suits of clothing 
and other articles which the passenger might 
have purchased while on his journey for the 
us@of members of his family at home. This 
ruling has been criticised by an eminent au- 
thority,“ and is clearly wrong. 

(G) In the leading case in the Supreme 
Courtof the United States, a Russian woman of 
wealth traveling for pleasure on the continent, 
carried with her six trunks which contained, 


39 It is safer there, and a prudent man may well 
place it in his trunk rather than increase the danger 
of violence to his person by pickpockets and robbers 
on the cars. Merrill v. Grinnell, 30 N. Y. 620; Jordan 
v. R. Co., 5 Cush. 69, 51 Am. Dee. 44; Ill. Cent. R. Co., 
Copeland, 24 Ill. 332. Davis v. R. Co., 22 Ill. 278, 74 
Am. Dec. 151, is a discordant case. Here the passen- 
ger claimed to recover for $439 contained in his trunk 
on his trip by rail from New York to Chicago. The 
court said: ‘Unless it wasin gold or silver, a trunk 
is no place to carry it in railroad traveling, even if 
wanted for traveling expenses, for it cannot readily 
be got for use.’”’? But the court wasjof the opinion both 
that the sum was unreasonable, and that the plaintiffs 
story was a false one, he having at first made no claim 
that there was money in his trunk. The case must be 
considered as having been decided on the latter 
ground rather than on the other. For having regard 
to the ultimate purpose of a journey from New 
York to Chicago, it could hardly be said that the sum 
was unreasonable. And the case is overruled in Ill. 
Cent. R. Co. v. Copeland, 24 Ill. 3382, 76 Am. Dee. 749. 
The same is true of a watch. In one case it is said 
that the traveler is guilty of no negligence in placing 
a valuable watch in a trunk for use at the end of his 
journey. Jones vy. Voorhees, 10 Ohio, 145. In another 
that a watch may well be regarded as safer in the 
trunk than on the person, when the traveler on his 
journey is compelled to mingle with and pass through 
large crowds of persons generally assembled about 
railroad depots. Am. Cont. Co. v. Cross, 8 Bush, 472, 
8 Am. Rep. 47, and see Coward v. R. Co., 16 Lea, 225, 57 
Am. Rep. 226; Merrill v. Grinnell, 30 N. Y. 520, Mul- 
len, J.; Jones v. Voorhees, 10 Ohio, 145; Am. Contract 
Co. v. Cross, 8 Bush, 472, 8 Am. Rep. 481; MeCormack 
v. R. Co., 4 E. D. Smith, 181; Walsh v. The Wright, 1 
Newb. Adm. 424. Discordant Cases.—Bomar v. Max- 
well, 9 Humph. 620, 51 Am. Dec. 682, no reason given. 
See Miss., etc. R. Co. v. Kennedy, 41 Miss. 671. 

40 Orange County Bk. v. Brown, 9 Wend. 85, 24 Am. 
Dec, 129. 

41 Merrill v. Grinnell, 30 N. Y. 610, Denio, C. J.; 
Jordan v. R. Co., 5 Cush. 69, Fletcher, J. 

42 42N. Y. 326. 

43 Rorer on Railroads, 990. 





among other articles of clothing, rare laces, 
which she was accustomed to wear when at- 
tending dinners, balls and receptions. These 
laces were found by the jury to be worth 
$10,000. It was held that they were bag- 
gage.# A German gentleman, traveling from 
Germany to California, has in ~his trunk 6 
dozen shirts, it being shown that in Germany 
it is the custom, on account of the washing 
of clothes being done less frequently than in 
America, for persons like the passenger to 
keep on hand large quantities of linen; the 
the shirts are ‘‘baggage.’’® A poor man 
traveling with his wife and family, has in his 
trunks, a bed, pillows, bolsters and bed quilts. 
These are baggage.* 

Story’s definition of baggage as ‘‘such arti- 
cles of necessity or convenience as are usu- 
ally carried by passengers for their personal 
use’ will clearly not do.“ ‘The character 
and quantity of articles taken within them on 
their journey by passengers, are almost as 
varied as their countenances. ‘There is no 
settled usage in this country or perhaps in 
any other as to what travelers shall carry for 
their personal use. One man gets along with 


44 New York Cent. R. Co. v. Fraloff, 10 Blatchf. 16. 
100 U.S. 24. 

4 Merrill vy. Grinnell, 30 N. Y. 613. Ir this case it is 
said: “It would be equally severe to limit the quan- 
tity of clothing a young lady going to a watering place 
may carry as baggage to that necessary to enable her 
to wear to and at her place of destination. She re- 
quires according to the views of necessity and in con- 
formity to the habits and tastes of the society in which 
she moves, as much as would be required by another 
and less fashionable person in a year.”? See Coward 
y. R. Co., 16 Lea, 228, 58 Am. Rep. 226. 

4 Oumit v. Henshaw, 35 Vt. 605,84 Am. Dee. 646. 
The court said that poor persons commonly take 
such articles with them as baggage—their poverty 
makes it necessary; such things are frequently about 
all they have that would make baggage. They obtain 
cheap lodging it might be added, at their destination, 
and cheaper rates of fare when traveling at night 
through their supplying themselves their bedding, etc. 
Such is the custom on the second class sleeping cars in 
the United States. Andsee Horschson v. Packet Co.,2 
Jones & 8. 521. There is a discordant case in Massa- 
chusetts, where it was held that proprietcrs of an 
ocean steamship are not liable, under their ordinary 
contract as common carriers to transport a passenger 
and her baggage, for the loss of a feather bed, carried 
by the passenger, but not intended for use on the 
voyage. Connolly v. Warren, 106 Mess. 146. The court 
went astray on the idea that articles to be baggage 
must be required for personal use on the voyage; ® 
steerage passenger on a vessel is bound to provide her 
bedding for the voyage, that bedding constitutes 
part of her baggage. Hirschson v. Hamburgh Packet 
Co., N. Y. Ct. 521; Glovinsky v. Cunard Co., 24 N. Y- 
(Supp.) 636. 

% Dibble v. Brown, 12 Ga. 217, 56 Am. Dee. 460 
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very little ; the hotels at which he intends to 
stop on his way, he looks to supply him with 
all he wants; another man must carry with 
him his own brush and comb, razors and 
toilet conveniences ; one man prefers to finish 
his journey in the suit he starts in; another 
requires frequent changes of clothing. Hence, 
the test must be not whether or not the 
articles claimed to be baggage are usually 
carried by passengers but whether according 
to the habits and wants of persons of like 
condition to him, the particular things would 
be fit and proper for their personal use. 

(H) Articles for use at the end of a jour- 
ney, or during a temporary stay at a particular 
place are as properly baggage as those actually 
used, or intended to be used in transit. 
Thus, the gun and case of a sportsman on a 
shooting tour,” or the fishing apparatus of 
one on a fishing trip,” or the easel of an artist 
on a sketching trip,”' are certainly baggage. 
A leaves his home in the town of C to take 
up his residence in New York. He takes 
with him, his ordinary wearing apparel, none 
of which he intends to use on his journey. 
This is baggage.” So, A, traveling by rail 
at night has an opera glass in his trunk. 
This is baggage.” A student on the way to 
college, carries in his trunk, manuscript books 
which it is necessary for him to study there. 
These are baggage. In this case it was said : 
‘‘With a lawyer, going toa distant place to 
attend court; with the author, pro- 
ceeding to his publishers; with the lect- 
urer, traveling to the place where his en- 
gagement is to be fulfilled, manuscripts often 
form, though a small yet indispensable part 
of his baggage. * * * They are indis- 
pensable to the object of his journey.’ A 
commercial traveler has in his valise a ‘‘price 
book’’ of the articles he sells, which he is 
called upon to use from time to time in the 


48 Toledo, C. Co. v. Hammond, 33 Ind. 379. 

# Macrow v. R. Co., 6 Q. B. 612, Cockburn, J.; Mer- 
rill v. Grinnell, 30 N. Y. 619; Van Horn y. Kermit, 4 
E. D. Smith, 457. 

© Td. 

i Td. 

2 Dexter v. R. Co., 42 N. Y. 326, 1 Am. Rep. 527. 

83 Toledo, ete. R. Co. v. Hammond, 33 Ind. 379, 5 
Am. Rep. 221: ‘ Articles,” said the court, “‘for use as 
baggage at the end of the journey or during a tempo- 
rary stay at a particular place are as properly baggage 
as those actually used in the transit.” 

‘* Hopkins v. Westcott, 6 Blatchf. 64. 

% Discordant Case.—Phelps v. R. Co. 19 J. Scott, 
N. 8. 115, 19 C. B. N, S. 321, 





business for which he is journeying. This is 
baggage. In this case, the ‘‘price book’’ 
was a thing of personal use and convenience, 
according to the wants of the particular class 
of travelers to which the passenger belonged, 
and was taken with him as well with refer- 
ence to the immediate necessities of his jour- 
ney, as to the ultimate purpose of it. The 
passenger is a traveling dentist; in his 
trunk are his dental instruments. These are 
baggage.” The passenger is a working 
watchmaker and jeweler. In his trunk are 
the tools of his trade; the object of his jour- 
ney, is to work at his trade at his destination. 
The tools are baggage ;* and the same would 
be true of any journeyman mechanic, carry- 
ing his tools in his trunk.” Ais a surgeon 
in the army traveling with his troop, his sur- 
gical instrumentsare baggage. A lady, trav- 
eling for pleasure, has in her truuks valuable 
laces which she wears at dinners, balls and 
receptions, at the different places she visits. 
These are baggage.*! 

It is not limited to what the passenger may 
require during a particular part of his jour- 
ney, to which the line of one class of carriers 
extends, but embraces the whole of his jour- 
ney.” A, for an illustration, intending to go 
from Germany to California, buys a ticket 
from Liverpool to New York, on the defendants 
line. His baggage includes such things as 
are necessary, not alone between Liverpool 
and New York, but during the whole of his 
contemplated journey, including stoppages 
which he way make en route.” 

Joun D. Lawson. 

University of Missouri. 


% Gleason y. Trans. Co., 32 Wis. 85,14 Am. Rep. 
716. 

57 Brock vy. Gale, 14 Fla. 523, 14 Am. Rep. 358. 

58 Kansas City, etc. R. Co. vy. Morrison, 34 Kan. 502, 
55 Am. Rep. 254. 

59 Porter v. Hildebrand, 14 Pa. St. 112; Davis v. R. 
Co., 10 How. Pr. 330. 

Hannibal, etc. Rt. Co. v. Swift, 12 Wall. 252. 

61 New York Cent. R. Co. vy. Fraloff, 10 Blatch. 16 
100 U.S. 24. 

62 Merrill v. Grinnell, 30 N. Y. 574. 

63 Merrill v. Grinnell, 30 N. Y. 574. 
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STATUTE OF LIMITATIONS—NEW PROMISE. 


WELLS V. HARGRAVE. 
Supreme Court of Missouri, November 6, 1893. 


A narrative, in a letter from one brother to another 
of a purchase of land by the writer from the other, 
more than ten years before, with the statement “my 
intentions are true and faithful but my abilities are 
rather cramped now, until can sell or make some 
money otherwise,” is not a sufficient acknowledg- 
ment or new promise to take the case out of the statute. 


MACFARLANE, J.: This suit originated in the 
Probate Court of Putnam county, on a claim pre- 
sented for allowance September 4, 1890, in which 
plaintiff charged, in substance, that on October 
19, 1863, he sold and conveyed, by attorney, to de- 
fendant’s intestate, 258 acres of land lying in Put- 
nam county, for the sum of $1,290, for which he 
gave his two promissory notes for $645 each,— 
one payable January 1, 1868, and the other 


January 1, 1869,—both bearing 10 per cent. 
interest. and also gave back a deed of trust 
on the Jandto secure them; that the notes 


had never been paid; that on the 5th day of Sep- 
tember, 1880, deceased wrote to plaintiff, and 
thereby. in writing, acknowledged and promised 
to pay the same. The claim was rejected by the 
Probate Court, and onan appeal to the Circuit 
Court, anda retrial therein, judgment was ren- 
dered for defendant, and plaintiff appealed to 
this court. 

Upon the trial in the Circuit Court, the sale of 
the land by plaintiff, and the execution of the 
deed, deed of trust, and notes were proved. dated, 
respectively, as charged in the claim. Plaintiff 
then read a letter from deceased to himself, in 
California, dated September 5, 1880, as follows: 
‘Once more, after a long silence, [again write 
to you. * * * TI received your letter three 
weeks since, and think I received the other one. 
Iwas working ata sell out, kept waiting to see 
the result, and expected it soon; consequently, 
neglected to write when I should have wrote, but 
for no other motive or cause, and hope no harm 
to come of it. No sale yet, and now don’t know 
as we will make the sale, but not certain. Iam 
helding for $20 per acre, and offered $15, but not 
certain they would stand at that. I am not fully 
made up my mind whatI will do. If I should 
sell, in that event may visit you, as the trip would 
soon be made by R R. Lam not going to stop 
here, if I can do well by going away. I am im- 
proving the farm all [ can, Makes it better to 
keep or better to sell. Lam getting things ina 
fair shape to make some money on the farm, if I 
stay on itand have health and luck. Will make 
you a statement of what I got of you in land pur- 
chases. The amount was two hundred and ninety 
acres and seventy-six hundredths (298.76) acres. 
The price was five dollars per acre, or (1,548.05) 
fifteen hundred and forty-eight dollars and five 
cents, all to be due January, 1869. This statement 





I make from recollection, and pretty sure correct, 
but I hold the original papers, and canceled them 
allin the Texas trade and trip. My intentions 
are true and faithful, but my abilities are rather 
cramped now, until can sell, or make some money 
otherwise.’’ The testimony of a brother, sister, 
and brother-in-law of deceased was to the effect 
that deceased, just before his death, acknowl- 
edged to them, verbally, his indebtedness to 
plaintiff. The evidence showed further, that on 
the 18th day of May, 1867, plaintiff made to de- 
ceased a general power of attorney, and that on 
the 19th day of April, 1878, under this power of 
attorney, he entered satisfaction of the deed of 
trust. The notes were in possession of deceased 
at his death, among some other old papers, were 
mar«ed ‘paid,’ and the name of the maker had 
been partly torn of. It appeared, also, that in 
1878, about the date of the satisfaction of 
the deed of trust, deceased sold and con- 
veyed this land in exchange for some ‘Texas 
property, but it was afterward conveyed back to 
him. In addition to the 258 acres of land con- 
veyed by plaintiff to deceased in Putnam county. 
he also conveyed to him 40 acres in Schuyler 
county. 

At request of defendant, the court gave to the 
jury the following instruction: *‘(3) The letter 
purporting to have been written by the deceased. 
James W. Wells, dated September 5, 1880, and 
which has been read in evidence by plaintiff. 
does not constitute a sufficient acknowledgment 
or promise to pay the notes sued on to take the 
case out of the statute of limitations.’’ The court 
refused an instruction asked by plaintiff, declar- 
ing the writing suflicient. The defense was that 
the action was barred by the statute of limita- 
tions. 

The question for decision is whether the letter 
read in evidence is a sufticient acknowledgment 
or promise to remove the bar of the statutes of 
limitation. The statute provides that ‘‘no ac- 
knowledgment or promise hereafter made shall 
be evidence of a new or continuing contract. 
whereby to take any case out of the operation of 
the provisions of this article, or deprive any party 
of the benefit thereof, unless such acknowledg- 
ment or promise be made or contained by or in 
some writing subscribed by the party chargeable 
thereby.’’ Rev. St. 1889, § 6793. It is held, in 
construing this statute, that a written acknowl- 
edgment by the debtor, made to the creditor. 
that he owed the debt, and that it remained un- 
paid, was suflicient to remove the bar. <A prom- 
ise to pay will be implied. Elliott v. Leake, 5 Mo. 
209; Chidsey v. Powell, 91 Mo. 626,48. W. Rep. 
446. The acknowledgment, in order to satisfy 
the statute, should contain an unqualified and di- 
rect admission of a present, subsisting debt. If 
the acknowledgment is accompanied with con- 
ditions or circumstances which repel or rebut the 
intention to pay, or of the expressions used be 
vague, equivocal, or ambiguous, leading to no. 
certain or determining conclusion, they will no 
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satisfy the requirements of the statute. Carr v. 
Hulburt, 41 Mo. 367; Chambers v. Rubey, 47 Mo. 
99; Kirkbride vy. Gash, 34 Mo. App. 258. A re- 
cent writer says: **Thus it will be seen that the 
admission of the debt will be sufficient, although 
the exact amount payable is disputed, or remains 
to be proved. But in all cases the acknowledg- 
ment must be in terms so distinct and unqualified 
that a promise to pay upon request, or at some 
fixed time, may reasonably be inferred from it. 
It must be clear and explicit, and not incumbered 
with any vondition. Itis not necessary that the 
promise should be express, provided the other 
necessary facts are shown. A clear, distinct, and 
unequivocal acknowledgment of adebt is suffi- 
cient.’? 2 Wood, Lim. § 68, p. 183. 

The part of the letter relied on, which bears on 
the question in hand, introduces the subject by 
informing his brother of the subject about which 
he would make a statement. He says, ‘*will make 
a statement of what I got of you in land pur- 
chases.”> He then proceeds as though merely 
giving requested information ofa past transaction 
The amount was 298.76 acres. The price was 
tive dollars per acre, or $1,548.05, all to be due 
January, 1869. This statement I make from recol- 
lection, and pretty sure correct, but I hold the 
original papers, and canceled them all in the Texas 
trade and trip.*’ So far there is nothing said that 
suggests the acknowledgment of a subsisting 
debt. It is a mere narration of a past transac- 
tion. It does, however, shows that the writer 
had previously purchased from plaintiff land for 
which he was to pay $1,548.05 in January. 1869. 
The writer does not acknowledge that the debt 
existed at the time of writing the letter. The 
fact that he held the original papers, which had 
been canceled, rather implied the satisfaction of 
the debt. Reading this narrative in connection 
with the concluding sentence, supposing both to 
relate to the same subject,—which is not at all 
clear,—we do not think anything is added to the 
legal effect of the writing. The words, ‘‘my in- 
tentions are true and faithful,” if intended to re- 
fer to the purchase price of the land, previously 
mentioned, might be construed into a present 
intention to pay the debt at some future time. 
We do not think this can be construed into a di- 
rect and anqualified admission that he still owed 


the debt. Had he stopped here, there would have 


been more doubt. A promise to pay the debt 
mentioned might be implied. The addition of 
the words, ‘“‘but my abilities are rather cramped 
now, until can sell, or make some money other- 
wise,’ very clearly places a condition on any 
promise implied from the former statements. 
Taking the whole writing together, we think it is 
wanting in that direct, unambiguous, and une- 
quivocal character of acknowledgment or prom- 
ise necessary to satisfy the requirements of the 
statute. Judgment affirmed. All concur. 


Nore. — The sutliciency of an acknowledgment 
and new promise to take a case out of the opera- 
tion of the statute of limitations is a matter that de- 





pends so much upon the particular circumstances of 
each case that the rule applied in the principal case, 
viz: that the acknowledgment must be in terms so 
distinct and unqualified, that a promise to pay upon 
request, or at some future time, may be reasonably 
inferred from it; that it must be clear and explicit; 
unequivocal, and not incumbered with any condition, 
may be most practically illustrated by a considera- 
tion of cases in which it has been applied. For this 
purpose we will select some of the most recent de- 
cisions, which have not yet found their way into the 
text-books. 


For instance: an indorsement on a note “This note 
and the one attached to it are all right, and I think I 
can pay one hundred dollars on them, any way next 
fall [signed] D. Davis,” was held sufficient. Russell 
v. Davis, 53 N. W. Rep. 766. So an indorsement on a 
note “The within note shall not be outlawed” written 
by the maker on the back of the note, dated the day 
before the note would outlaw, and signed by him, was 
held sufficient to take the note out ofthe statute. 
Nye v. King’s Estate, 94 Mich. 411, 54 N. W. Rep. 178, 
following Crane vy. Abel, 67 Mich. 248. Again, a writ- 
ing “Received of plaintiff the sum of $700 at various 
times to date, which is hereby acknowledged” was 
held sufficient as being an acknowledgment of pres- 
ent indebtedness, and not merely of having borrowed 
money at various times. Custy v. Donlan (Mass.), 
34 N. E. Rep. 360. And a promise in writing to pay 
interest on the whole of a pre-existing debt, is an ac- 
knowledgment of the whole debt from which a prom- 
ise to pay may be implied. Kelly v. Leachman, 33 
Pac. Rep. 44. In a letter defendant said, in substance 
that the money was borrowed on his credit; that it 
was difficult for him to pay and that he was sorry he 
conld not comply with the wish of the holder for pay- 
ment, andin conclusion: “How much will you take 
for the notes? I send you five pounds a month from 
the beginning of next May. Will you take forty 
pounds? The wholeI will pay will be a loss to me; 
you must lose some.” The court held this a sufficient 
acknowledgment. Cudd vy. Jones, 63 Hun, 142,17 N. 
Y. Supp. 582, distinguishing, Manchester v. Braédner, 
107 N. Y. 346, and McNamee v. Tenny, 41 Barb. 495. 

But where the evidence showed that the deceased 
‘never disputed the correctness of the notes, and ex- 
pressed his willingness to pay if he wasable,’” and 
“sdmitted the debt and said to have new notes fixed, 
and he would fix it when he came in again,” that “he 
would sign new notes, he would renew this indebted- 
ness;”’ and the witness further said “I cannot tell why 
he did not sign new notes. He put it off from time to 
time,’’ and it appeared that the bank held three notes, 
one of which was afterwards renewed, it was held in- 
sufficient to show an acknowledgment and new 
promise. Re Hartranfts Estate, 26 Atl. Rep. 104, 153 
Pa. St. 5380. So where defendant wrote plaintiff’s at- 
torney: ‘I have been informed that the rate of inter- 
est is only 7 per cent. . . . and when they are 
ready to take that I will pay them the principal and 
interest; but everybody knows I own the land and 
that P’s claim on it for money I borrowed of him was 
paid long ago. Still, I suppose I will have to pay it 
overagain. . . Whenever they get the papers 
ready I will get the money,” it was held that there was 
no sufficient promise. Phelan y. Fitzpatrick, 54 N. 
W. Rep. 614. 


In an action against two of five makers of an accom- 
modation note, which was barred by the statute of 
limitations, it appeared that the other makers paid 
their proportionate share after suit was brought. 
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There was evidence that one of the defendants said 
after the note was barred “he was willing to pay his 
share and it should be paid. It all hungon” one of 
the makers who said ‘the wouldn’t pay unless he was 
compelled by law todo so. He didn’t say how much 
he would pay—and that the other defendant said that 
the note should have been paid long ago, and he was 
willing to pay his share, but said it was hard to pay 
lost money; that he would like to have it fixed up but 
it depended upon the others.”” The court held that 
the evidence was insufficient to toll the statute. 
Heany v. Schwartz, 155 Pa. St. 154. Where the debt 
being barred, the debtor wrote on the account ‘‘Dec. 
1, 1888, will pay on this bill such amount as I can,’’ it 
was held notto be an unqualified acknowledgment 
and that no promise could be implied. Boynton v. 
Moulton (Mass.), 34 N. E. Rep. 361. <A letter written 
by an accommodation maker, after the statute had 
run, saying that he had expected the fall before to 
help the other maker pay some, but had failed for 
certain reasons; that he would help the other maker 
to pay some as soon as he could; and that the other 
maker would pay something as soon ashe sold his 
horse, was held to contain no acknowledgment. 
Watkins v. Jones, 63 Hun, 106, distinguishing Ander- 
son vy. Sibley, 28 Hun, 17, and Manchester v. Braedner, 
107 N. Y. 346. 


CORRESPONDENCE, 
WILL POSSESSION BY TENANT SUPPORT SUIT TO 
QUIET TITLE. 
To the Editor of the Central Law Journal: 


A has possession of a tract of land as tenant, of B, 
from whom he rented. C makes some claim to the 
land, and B desires to bring an action to quiet title. 
Under Section 2092 Rev. Stat. Mo. 1889, will an action 
by B against C, to quiet the title be considered by 
the court, or must B be in the possession of the prem- 
ises himself, and not by tenant. 

I cannot find any decisions of the courts, or the 
question discussed very clearly in the law books. 
Will some reader give his views through the Jour- 
NAL, and cite authorities, as I am unable to satisfy 
my mind. 





WARRANTY DEED. 


To the Editor of the Central Law Journal: 


There is a question of law I would like to submit 
for your consideration, asfollows: A and B are part- 
ners in a certain business, and each own an undivided 
half interest in the real estate, consisting of the 
house, and two lots in the town in which the business 
is conducted. The partners have some trouble, and 
cannot settle outside of the courts, and B is success- 
ful in the trial of the cause, and in order to settle the 
matter with as little loss as possible A and B agree to 
sellto D who was A’s attorney, and was fully in- 
formed as to everything connected with the partner- 
ship affairs, and knew that B had only an undivided 
half interest in the property. In conformity with 
their agreement A and B transfer to D, by deed of 
general warranty, and afterwards C who was formerly 
a partner of A’s claims an equitable lien on the whole 
of the property conveyed to D, and sues to foreclose. 
D (A’s attorney, and the purchaser) makes both A and 
B parties on their warranty. B was really an inno- 





cent purchaser without notice, and C is also estopped 
as to B. 

Now if C recovers, and forecloses his lien as to A’s 
interest, can D look alone to the warranty of A, when 
he has recieved a good title to one-half from B, or can 
he look to both A and B, when he had full notice of 
the extent of B’s rights in the premises, knew that B 
had only one-half, and that one-half is decided to 
have fully vested in D. D would want to recover 
from both on the warranty as A was insolvent, and B 
was not. 

STATUTORY LIEN UPON GRAIN FOR SERVICES. 
To the Editor of The Central Law Journal: 

“Any person who shall do labor upon any farm or 
land in tilling the same or in sowing or harvesting or 
threshing any grain as laborer, contractor, or other- 
wise, or laboring upon or securing or assisting in se- 
curing or housing any crop or crops sown, raised or 
threshed thereon during the year in which said work 
or labor was done,such person shall have a lien upon all 
such crops as shall have been raised upon all or any of 
such land, for such work or labor.” . . . Can a person 
who acts as cook, for a farmer, while heading and 
threshing his grain, have alien upon the grain, for 
his services, under the above statute? Please cite au- 
thorities. R. G. B. 





JETSAM AND FLOTSAM. 


INSURANCE ON ELECTRIC PLANT. 
Where fire insurance is obtained on an electric 
plant, as in Lynn Gas and Electrie Co. v. Meridan 
Fire Ins. Co. (Mass.), 33 N. E. Rep. 690, a question 
may arise as to whatis to be considered the proxi- 
mate cause of aloss. The plaintiffs had taken out a 
fire policy on their buildings, machinery, dynamos, 
etc. By reason of a fire in the tower of the building, 
parts of the apparatus which are normally separated, 
were brought into contact, producing a ‘short cir- 
cuit.”” This operates to cause an excessive current in 
the wires from the dynamos, which therefore require 
a much larger amount of power to be executed by the 
engines, in order to drivethem. In this instance the 
excess of current caused, was so great that the en- 
gines were unable to supply the extra power required 
to drive the dynamos. Because of their momentum, 
the dynamos could not stop, and the strain being com- 
municated through the belting to distant parts of the 
machinery, arupture of these distant parts resulted. 
The defendants contended that the fire was only the 
remote cause of the loss, and that they were therefore 
not liable. But the court held that the effects that might 
be produced by fire in connection with machinery 
used for generating and transmitting strong currents 
of electricity, must have been within defendants’ con- 
templation when they issued the policy, and that in 
this view the fire was the proximate cause. 
Ordinarily the direct and proximate cause is the ac- 
tive cause that sets in motion a train‘of events which 
brings about a result without the intervention of any 
force operating and working actively from a new and 
independent source, as the negligence that causes 
shock which causes physical injury is the proximate 
cause of the physical injury. Univ. L. R., Nov., 1898, 
p.10. So too where defendant put refuse from his 
mine in such position that a great flood washed it 
down upon the plaintiff’s land, the defendant’s act is 
held to be the proximate cause of the loss Elder v- 
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Lykens Val. Coal Co. (Pa.), 27 Atl. Rep. 545. This 
principle holds in actions on insurance policies as in 
other actions Ry. Co. v. Kellogg 94 U.S. 469. 

But the law of proximate cause is also applied 
somewhat differently in actions on insurance policies. 
Not only is the cause insured against the proximate 
cause where it sets in motion a passive agent which 
produces the damage, as in the case at bar; but also 
when it is itself a mere passive agent operating under 
natural laws, and set in motion by some other effi- 
cient cause to which itis directly traceable. For in- 
stance although plaintiff’s negligence may set the fire 
in motion, the fire is held to be the proximate cause 
of a resulting loss. Johnson vy. Ins. Co., 4 Allen, 888; 
Waters v. Ins. Co., 11 Pet. 213; Ins. Co. v. Sherwood, 
14 How. (U.S.) 351; Ins. Co. v. Tweed, 7 Wall. 44. 
For applications of the same principle to marine in- 
surance see Walker y. Maitland,5 B.and Ald. 171; 
Peters v. Ins. Co., 14 Pet. 99. And the same rule ap- 
plies to life and accident insurance, where the negli- 
gence of the insured exposes him to death or injury. 
— University Law Review. 
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HUMORS OF THE LAW. 





Judge—* What is your age?”’ 

Female witness hesitates. 

Judge—“Don’t hesitate in answering the question. 
The longer you hesitate the older you’ll be.” 


Mr. Justice Williams, in his mode of trying prison- 
ers, was exceedingly fair to the accused, and once, 
when asked whether those whom he tried appeared 
to have any general characteristics, he replied: “They 
are just like other people; in fact, [ often think that, 
but for different opportunities and other accidents, 
the prisoner and I might very well be in each other’s 
places.” 

He was green asa pumpkin,and it showed very 
plainly on him when he appeared before the court, 
charged with stealing a mule. 

“Have you an attorney?” asked the court. 

“A laywer?”’ 








“T hain’t,” he said simply. 

“De you want one?” 

‘“*What’s the use of him?” 

‘He'll defend you.” 

**You mean he’! get me off?’’ 

“He'll try to.” 

“But can’t he?”’ 

‘“*That’s for the jury to say.”’ 

“Kin the jury do it?”’ 

“Yes, the case is left to them.” 

**And they kin git me off?” 

“Certainly.” 

“Well, then, if it’s just the same to you, I’ll take a 
jury.” 
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1. ACCIDENT AT STATIONS — Jumping from Moving 
Train—Contributory Negligence—Instructions on Neg- 
ligence—Care of Injury.—Whether it was contributory 
negligence for a passenger, at the direction of a brake- 
man, to jump off a train at a station, in the dark, while 
the train was moving, isa question for the jury, the 
speed of train not being such as to make apparent the 
danger of jumping from it.—GuLPF, C. & 8. F. Ry. Co. v. 
BROWN, Tex., 238. W. Rep. 618. 

2. ADMINISTRATION—Claims—Statute of Limitations. 
—Code, § 2028, provides that all claims against the 
estate of a decedent, whether due or not due, shall be 
registered or be barred. Section 1814 provides that the 
clerk of the Chancery Court ‘‘may allow and register 
claims” against an estate. Section 2062 provides that 
the presentation of a claim, and having it registered, 
as required by law, shall stop the running of the gen- 
eral statute of limitations as to such claim: Held that, 
where the creditor procures his claim to be registered, 
the statute of limitations ceases to run, regardless of 
whether or not the proof of the claim is sufficient to 
make ita voucher to the personal representative.— 
ALLEN V. HILLMAN, Miss., 13 South. Rep. 871. 

3. ADMINISTRATION—Claim—Suit by Heirs. — Though 
no letters of administration have been granted on the 
estate of a decedent, his heirs cannot sue to recover a 
debt due the estate, when it is not alleged that there 
are no debts against the estate, and it does not appear 
that any emergency exists which renders suit by the 
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heirs necessary to preserve the claim.—RICHARDSON V. 
VAUGHAN, Tex., 23S. W. Rep. 640. 

4. ADMINISTRATION—Powers.—W hile anadministrator 
cannot turn over deceased’s property toa creditor in 
settlement of aclaim against deceased, so as to affect 
other creditors of the estate, he himself is bound by 
the settlement, where both parties execute and act on 
it,—the claimant, by entering the stipulated credit on 
deceased’s indebtedness to him; and the administrator, 
by including it in his final settlement of the estate.— 
NEELY Vv. BAIR’sS Ex’R, Penn., 27 Atl. Rep. 777. 

5. APPEAL — Jurisdiction of Supreme Court. — Since 
the passage of the act creating the Court of Appeals, 
the Supreme Court is without jurisdiction by writ of 
error or by appeal to review a judgment of a District 
Court in an action for the usurpation of a public office. 
—PEOPLE V. CARVER, Colo., 34 Pac. Rep. 576. 

6. APPEAL — Notice. — Where a petition to vacate a 
judgment against plaintiff was answered by only a part 
of the defendants, service of notice of appeal from an 
order denying such petition on only those defendants 
who answered the petition is sufficient service, within 
Code Proce. § 1406, providing that such notice shall be 
served on all parties interested in the proceeding.— 
SEATTLK & M. Ry. Co. v. JOHNSON, Wash., 34 Pac. Rep. 
567. * 

7. APPEAL—Practice — Time of Filing.—Rule 2 of the 
Supreme Court, which requires the transcript to be 
filed within 40 days after taking an appeal, is not su- 
perseded, nor is the time of filing extended for5 days, 
by rule 11, which allows the appellee 5days in which tu 
examine the transcript presented by appellant and to 
certify to its correctness. — BETHELL V. ROGERS, Cal., 
34 Pac. Rep. 645. 

8. APPEAL BbonD.—Making an appeal bond payable to 
a person other than the appellee is an amendable 
defect, under Rev. St. 1881, § 1283, which provides that 
an appeal shall not be dismissed for a defect in an ap- 
peal bond “in substance or form,” if appellant shall, 
when required, file a sufficient bond. — BENNETT Vv. 
SEIBERT, Ind., 35 N. E. Rep. 35. 

9. ARREST WITHOUT WARRANT—Civil Liability —When 
a lawful warrant for an arrest has been issued, and 
placed inthe hands of a marshal or sheriff, the fact 
that his deputy makes the arrest without having the 
warrant in his possession does not render the principal 
civilly liable to the person arrested. — CABELL Vv. AR- 
NOLD, Tex., 238. W. Rep. 645. ’ 

10. ATTACHMENT — Wrongful Attachment — Venue.— 
Gen. Laws 1889, p. 48, providing that a suit for damages 
growing out of the suing out of a writ of attachment or 
sequestration may be brought in any county from 
which such writ was issued, or in any county in which 
such levy was made in whole orin part, applies only 
to suits to be brought after such act takes effect, and 
does not affect the venue of an action begun before, 
but not tried till after, such act went into effect.— 
BAINES V. JEMISON, Tex., 23 S. W. Rep. 639. 

1l. ATTORNEY AND CLIENT — Compromise.—<An attor- 
ney, by virtue of his retainer, may do everything fairly 
pertaining to the prosecution of his client’s cause; but 
an agreement to surrender or compromise any sub- 
stantial right of his client is beyond the scope of his 


employment, and is not binding, without express au- 


thority.—HALLACK Vv. Lort, Colo., 34 Pac. Rep. 568. 

12. ATTORNEY’S FEES—Evidence. — In an action for 
professional services, evidence by plaintiff that de- 
fendant consulted him about a claim in April, and that 
he brought suit in May may be fairly taken to mean 
that in bringing suit he was following instructions.— 
TAFT v. SHAW, Mass., 35 N. E. Rep. 88. 

13. BENEVOLENT SOCIETIES — Insurance Laws. — An 
association incorporated under the benevolent asso- 
ciation act does not come within the prohibition of the 
insurance laws, so long as it confines its agreements to 
the payment of sick benetits and burial expenses.— 
STATE V. TAYLOR, N. J., 27 Atl. Rep. 797. 

14. BILL OF EXCEPTIONS—Extension of Time.—Under 








Mansf. Dig. § 5157, providing that timeto reduce ex- 
ceptions to writing may be extended to the end of the 
succeeding term, where an extension to a certain day 
in that term is given, in which to prepare and tender 
bill of exceptions, ‘‘which, when approved, signed, 
and filed, shall be and become a part of the record,’’ 
the bill of exceptions must not only be presented to the 
judge, but must be filed, within the time speeified in 
the extension, there being no implied extension to the 
end of term for filing.—STINSON V. SCHAFER, Ark., 23S. 
W. Rep. 651. 

15. BoND—Constable—Alteration of Date of Summons, 
—Purd. Dig. p. 322, pl. 38, provides that no action shall 
lie against a constable for anything done in obedience 
to any warrant issued by a justice until demand has 
been made, or left at his usual place of abode, fora 
perusal and copy of such warrant, duly certified under 
his hand, and the same has been neglected for six days 
thereafter: Held, that where a levy and sale are made 
by a constable under execution issued by one author- 
ized to issue such writs, failure by defendant in execu- 
tion to make such a demand is a bar to a recovery from 
such constable and his surety of damages from such 
levy and execution. — COMMONWEALTH V. WARFEL, 
Penn., 27 Atl. Rep. 763. 

16. BUILDING AND LOAN ASSOCIATION — Interest — 
Usury.—A member of a building and loan association, 
in consideration of a loan of $1,440 made to him by the 
association, gave it his note for $2,600, payable on or 
before the maturity of a certain series of the associa- 
tion’s stock, with interest at6 per cent. until paid: 
Held that, asthe date of maturity was not fixed, the 
aggregate of the excess of principal, together with 
interest, might not exceed the legal rate of 12 per cent. 
on the loan made, and the contract was not usurious.— 
ABBOTT V. INTERNATIONAL BLDG. & LOAN Ass’N, Tex., 
23S. W. Rep. 629. 

17. BUILDING AND LOAN ASSOCIATIONS — Usury. — 
Where a member of a building and loan association, 
holding seven shares of stock, on which he pays $1 per 
month, on each share, borrows $700 from the associa- 
tion, and gives his note for $1,400, payable at maturity 
of the stock, with interest at6 per cent. per annum, 
and providing for the payment of a “further sum on $14 
per month,” with nothing to show for what the latter 
sum is payable, the contract is usurious, the legal rate 
of interest being 12 per cent.—INTERNATIONAL BLDG. & 
LOAN ASS’N V. BIERING, Tex., 23 5. W. Rep. 621. 

18. CARRIERS OF PASSENGERS—Conditions of ticket.— 
Acceptance of a mileage ticket which is expressed to 
be upon conditions that ‘‘the purchaser agrees to sign 
his namein presence of conductor each time before 
detachment is made,” and that, ‘‘unless the proper 
signature is given, this ticket is forfeited,” does not 
constitute an agreement that the conductor may de- 
cide for the holder, as well as forthe company, whether 
the holder is the purchaser namedin the ticket.— 
PITTSBURGH, C., C. & ST. L. Ry. CO. Vv. Russ, U.S. C. C. 
of App., 57 Fed. Rep. 822. 

19. CARRIERS OF PASSENGERS—Ejecting Trespasser.— 
Where a brakeman, in removing a trespasser, kicks 
him from the train while in rapid motion, the railroad 
company is liable for injuries caused thereby, the act 
being within the scope of the brakeman’s employment. 
—SMITH V. LOUISVILLE & N. R. Co., Ky., 23 8. W. Rep. 
652. 

20. CARRIERS OF PASSENGERS—Street Car—Contribu- 
tory Negligence.—A passenger on a street car which 
has stopped at ua railroad crossing to permit a locomo- 
tive to pass is not bound to be onthe lookout, when 
the car starts, for other approaching engines; and his 
failure so to dois not contributory negligence which 
will prevent his recovery from the steam -railroad com- 
pany for injuries sustained in acellision between the 
car and another locomotive, though, if he had looked, 
he might have seen the approaching engine in time 
to have jumped from the car.—O’TOOLE V. PITTSBURGH 
& L. E. R. Co., Penn., 27 Atl. Rep. 737. 

21. CARRIERS—Stock—Connecting.—A shipping con- 
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tract stipulated that defendant carrier should not be 
liable for injury to the stock shipped, after it left its 
road, and that no suits should be sustainable for dam- 
ages, unless brought within 40 days after the damage 
occurred: Held, that a connecting carrier, the use of 
whose road was necessary to complete the shipment, 
did not become, by such use, the agent of defendant, 
to such extent that it had the power to waive for de- 
fendant the 40 day rule.—GuLF, C. &S. F. Ry. Co. v. 
WILLIAMS, Tex., 238. W. Rep. 626. 

22. CHATTEL MOBTGAGES — Rights of Junior Mort- 
gagee.—A chattel mortgagor cannot defeat a replevin 
suit by a junior mortgagee by setting up property ina 
stranger, and then simply proving in support thereof 
that there is an older mortgage outstanding, where, as 
between plaintiff and the mortgagor, the former is en- 
titled to possession.—KOEHRING V. AULTMAN, MILLER 
& Co.,Ind., 35 N. E. Rep. 30. 

23. CONTRACT—Conflict of Laws.—A promise to pay, 
contained ina telegram sent from Massachusetts to 
South Carolina, is a contract made in Massachusetts; 
and no cause of action can arise thereon in South Car- 
olina, as the place of making is, presumably, the place 
of performance. — TILLINGHAST V. BOSTON & PORT 
ROYAL LUMBER Co., 8. Car., 18 8. E. Rep. 120. 

24. CONTRACTS—Construction. — Decedent, to induce 
plaintiff to build waterworks, and receive in payment 
the stock of a waterworks company to be organized, 
offered to enter into a contract with the company, 
when formed, to take a certain quantity of water each 
year for 10 years, and plaintiff accepted the offer, and 
performed his part ofthe agreement: Held, that this 
was a contract binding on decedent, for the full per- 
iod of 10 years, and not terminable by his death, and is 
therefore binding on his administrators; and this con- 
struction is not affected by the fact that the water was 
to be used in a leased mill, and that the lease was 
terminable at the option of athird person.—DRUMMOND 
v. CRANE, Mass., 35 N. E. Rep. 90. 

25. CONTRACTS—Construction—Invention.—A contract 
for the sale to plaintiffs of all the stock and property 
of the M. Cash-Carrier Company recited that such 
company was the owner “of all M’s inventions and ap- 
plications for any other cash or parcel carrying ap 
paratus,” and that M will sign all papers “that may be 
deemed necessary to complete the title to said patents, 
applications, or inventions: Held to refer to inven- 
tions then made, and not to future inventions by M.— 
LAMSON V. MARTIN, Mass., 35 N. E. Rep. 78. 

26. CONTRACT — Parol Modification — Railroad Con- 
struction Work.—A material modification of a written 
contract by a subsequent parol agreement reduces the 
whole to parol, andthe written contract can be used 
no further than to mark the terms and extent of the 
new stipulations.—MALONE V. PHILADELPHIA & R. R. 
Co., Penn., 27 Atl. Rep. 756. 

27. CONTRACT—Volunteer Services.—Where services 
rendered receivers of a company were not rendered 
under any contract, express or implied, the person 
rendering them was a mere volunteer, and cannot re- 
cover therefor, though the services were useful to the 
receivers in litigation then pending, and contri- 
buted largely to the recovery of a decree therein.—IN 
RE WHITTEMORE, Mass., 35 N. E. Rep. 98. 

28. CORPORATIONS—Contracts by Directors—Account- 
ing.—A mining corporation leased its mines for a 
royalty of 15 cents on each ton mined. One of the 
stockholders, who had opposed the leasing, received 
from the lessee, unknown to his associates, 3 cents for 
each ton mined. The stockholder afterwards became 
adirector. Ona request of the lessee for a reduction 
of 20 per cent., on the advice ofthe director, without 
any knowledge on the part of the corporation that he 
was receiving a royalty, the reduction was made: Held, 
that the director must account to the company for the 
profits made by concealing the truth, which was one- 
sixth ofthe 3 cents from the time the change by his 
advice went into effect.—BIRD COAL & IRON Co. v. 
HUMES, Penn., 27 Atl. Rep. 750. 








29. CORPORATIONS—Insolvency— Directors.—The cap - 
ital of an insolvent corporation in a trust fund for the 
payment of its debts, and a director of such a corpora- 
tion, who is also a creditor, cannot take advantage of 
his superior means of information to obtain a judg- 
ment by confession from the corporation, and tose- 
cure his debt as against other creditors.—HILL v. 
PIONEER LUMBER Co., N. Car., 18 S. E. Rep. 107. 

30. CRIMINAL Law—Confessions.—Where, on the trial 
ofa criminal cause, a confession of the defendant is 
offered in evidence against him, and he objects to its 
admission on the ground that he had been induced to 
make it by threats or promises, and that, therefore, it 
was involuntary, it becomes the duty of the judge to 
determine this question (Spears v. State, 2 Ohio St. 
583); and, upon the preliminary inguiry had before the 
judge to determine this question, the defendant may 
introduce pertinent evidence in addition to that which 
results from the preliminary examination and cross- 
examination of the witness produced to testify to the 
confession.—LEFEVRE V. STATE, Ohio, 35 N. E. Rep. 52. 

31. CRIMINAL Law—F alse Pretenses—Representations. 
—A prosecution for obtaining money under false pre- 
tenses cannot be maintained by reason of representa- 
tions by atraveling salesman toa customer as to the 
importance of the house he represented, and the 
cheapness of its prices compared with others, where 
the goods sold are as represented.—PEOPLE V. MOR- 
PBY, Cal., 34 Pac. Rep. 623. 

32. CRIMINAL Law—Forgery—Mortgage of Homestead. 
—Signing the name of a married man to a mortgage of 
property on which there isa homestead declaration, 
if done with intent to defraud him andthe man from 
whom it is proposed to raise money thereon, may be 
forgery, though the mortgage would not have been 
good without the execution of it by both the husband 
and wife.—PEOPLE V. BAKER, Cal., 34 Pac. Rep. 649. 

33. CRIMINAL LAW—Former Conviction.—On a trial 
for assault and battery,the record of a justice court, 
showing a judgment convicting defendant of an as- 
sault and battery onthe same person, is admissible as 
tending to show a former conviction for the same of- 
fense, though the affidavit on which the judgment was 
founded did not show the county in which the offense 
was committed, as the judgment would not, by reason 
thereof, be void, but, at most, only veidable.—FOrRD V. 
STATE, Ind., 35 N. E. Rep. 34. 

34. CRIMINAL LAW—Former Jeopardy.—Pen. Code, § 
1159, providesthat defendant may be found guilty of 
any offense, the commission of which is necessarily 
included in that with which he is charged. Defendant 
was convicted of an assault under an information 
charging him with an assault with intent to kill: Held, 
to bar atrialon an indictment for mayhem.—PEOPLE 
V. DEFooR, Cal., 34 Pac. Rep. 642. ; 

35. CRIMINAL LAW—Homicide—Arrest—Self-defense. 
—On trial of an officer for shooting a person when pur- 
suing him to make an arrest for breach of the peace, 
it was error to charge that if the officer gave deceased 
reasonable ground to believe that he intended to take 
the life of deceased, or to do him great bodily harm, 
and deceased thereupon tried to shoot the officer, to 
prevent the apprehended danger, the officer could not 
avail himself of the threatening conduct of deceased 
as a ground of self-defense-—DOOLIN v. COMMON- 
WEALTH, Ky., 288. W. Rep. 663. 

36. CRIMINAL Law — Homicide—Expert Evidence.— 
Whether a foreigner who has been nine years in this 
country was able to use the English words contained 
in certain statements ascribed to him, or whether he 
understood the meaning of such words, is nota ques- 
tion upon which he is entitled to have the expert opin- 
ion or a professional interpreter of languages.—Koc- 
CIS V. STATE, N. J., 27 Atl. Rep. 800. 

37. CRIMINAL Law — Homicide — Self defense.—One 
who has been summoned by a deputy sheriff to aid in 
suppressing disorder is not bound to seek means of 
escape from a disorderly person threatening his life 
with a knife; nor having been forced to retreat, hei 





16 CENTRAL LAW JOURNAL. 


No. 1 








in fault for returning armed.—COCKRELL v. COMMON- 
WEALTH, Ky., 238. W. Rep. 657. 

38. CRIMINAL LAW—Manslaughter.—If one, in a mo- 
ment of passion, aroused by the commission of an 
assault upon his younger brother, shoot and kill the 
offender without previous preparation, the crime is 
manslaughter; but if he prepares himself to kill, and 
has previous purpose to do so, the mere fact of passion 
will not reduce the crime below murder.—COLLINS V. 
UNITED STATES, U.S. ©. C., 148. C. Rep. 9. 

39. CRIMINAL PRACTICE—Indictment—Presentment.— 
An indictment not based on magistrate’s commitment, 
but on presentment by the grand jury, made, not from 
the personal knowledge of its members, noron testi- 
mony of witnesses previously examined and sent be- 
fore them by the court, nor on investigation of some 
public evil to which the court has directed their at- 
tention, but solely on irrelevant testimony of witnesses 
in another case against another defendant, is properly 
quashed, unless the offense be such as to require the 
extraordinary procedure.—COMMONWEALTH Vv. MC- 
CoMB, Penn., 27 Atl. Rep. 794. 

40. CRIMINAL TRIAL—Murder—Misconduct of Prose- 
cutor.—Where, in atrial for murder in another State, 
it appeared that defendant had previously killed a 
negro in Mississippi, and had there been tried for mur- 
der and acquitted, it was error for the court to permit 
the prosecutor, without rebuke, notwithstanding de- 
fendant’s protest, to say that we all know, from read- 
ing the newspapers and magazines, that the trial of a 
white man for killing a negro in Mississippi is a farce, 
that defendant came from Mississippi stained with the 
blood of a negro, and that the killing of the negro was 
murder.—HALL V. UNITED STATES, U.S. C.C., 148.0. 
Rep. 22. 

41. DEATH BY WRONGFUL AcT—Conflict of Laws.—An 
action for death by wrongful act, under Gen. St. Conn. 
1888, may be brought in Massachusetts by the admin- 
istratrix of decedent, who was a resident of Massachu- 
setts, though decedent was killed in Connecticut.— 
CHANDLER V. NEW YORK, N. H. & H. R. Co., Mass., 35 N. 
E. Rep. 89. 

42, DEED—Delivery.—The bare fact that a deed was 
executed in the presence of «u witness is not sufficient 
to warrant a finding that it was delivered.—PARROTT 
v. AVERY, Mass., 35 N. E. Rep. 94. 

43. DEED—Description.—Under a deed purporting to 
convey a certain number of feet alonga street com- 
mencing ata certain point, only that number of feet 


passed by the deed, and therefore evidence that the, 


grantor, in measuring offthe land granted, measured 
more than that number of feet, is incompetent to show 
that more than the number of feet stated passed by 
the deed.—HOGINs V. BoGGs, Cal., 34 Pac. Rep. 653. 

44. DISCRETION OF CoURT.—In respect to the admis- 
sion of evidence tending to show motive for a crime, 
thetrial court has a certain discretion, which a court 
of error will not interfere with, unless it manifestly 
appears that the testimony admitted has no legitimate 


bearing on the question in issue, and is calculated to 
prejudice the accused in the minds of the jury.—MOoORE 
Vv. UNITED STATES, U.S.8.C., 148. C. Rep. 26. 


45. DoOWER—Wife of Assignor for Benefit of Credit- 
ors.—Where a wife does not join her husband in an 
assignment of lands for the benefit of creditors, but 
afterwards, by separate deed, relinquishes her dower 
in the lands, except the homestead, in consideration 
of the reconveyance by the assignees of the homestead, 
she cannot afterwards claim dower in the lands de- 
scribed in her deed because the homestead was recon- 
veyed to the husband, and not to her and him jointly, 
as previously agreed between them and the assignees, 
in the absence of fraud.—SHINKLE’S ASSIGNEES vV. 
BRISTOW, Ky., 23 8. W. Rep. 670. 

46. EASEMENT — Right of Way.—A road through 
plaintiff's woodland, by which he had to travel to 
reach the public road, had been used by him for that 
purpose for 50 years, and by defendant for 20 years, 
during which time defendant had kept it up as his 





Ppassway. During the whole time of its use the road 
had been in substantially the same place and had a 
well-defined bed, and any change therein had been 
such as resulted trom the fallof a tree across it, or 
other similar obstructions: Held, that the road was 
used by defendant as a matter of right, and not of per- 
mission, and that he hada right to its continued use. 
—HANSFORD V. BERRY, Ky., 225. W. Rep. 665. 


47. EJECTMENT—Appointment of Receiver.—A com. 
plaint in an action to recover possession of land, with 
damages for withholding it and rents, alleged plaint- 
ifi’s ownership’ of premises withheld by defendant; 
that defendant was renting the premises and collect- 
ing the rents; that the premises were mortgaged; and 
that plaintiff needed the rents to pay the interest fall- 
ing due on the mortgage: Held, not to show grounds 
sufficient for the appointment of a receiver pending 
the action.—STATE V. SECOND JUDICIAL CouRT, Mont., 
34 Pac. Rep. 609. 

48. EJECTMENT — Defendant’s Possession.—A return 
of service on a Summons in ejectment, together with a 
return on a writ of habere facias possessionum, issued in a 
previous similar action for the same land by defendant 
against plaintiff, reciting that defendant was put in 
possession, is prima facie evidence of his possession of 
the land at the commencement of the later action.— 
Haupt v. HAvuPt, Penn., 27 Atl. Rep. 768. 


49. ELECTIONS—Contest—Parties—Act July 2, 1839, § 
1583, gives the courts of quarter sessions jurisdiction to 
determine election contests of any county or township 
officer. Section 154, regulating the manner of contest- 
ing provides that “upon the petition in writing of at 
least 20 qualified electors complaining of an undue 
election or false return of any such officer the court 
shall,” etc., ‘‘notice of which shall be given to the per- 
son returned.” Act May 19, 1874, speaks of ‘‘the per- 
son whose right of office shall be contested:” Held, 
that two or more officers belonging to different classes 
or sets, though all named onthe same ticket, cannot 
be joined in the same contest.—HARRIS V. ADAMS, 
Penn., 27 Atl. Rep. 786. 


50. ELECTIONS ANI’ VOTERS — Contest.—Code Civil 
Proc. § 1111, providing that any elector of a county, or 
political subdivision thereof, may contest the right of 
any person “declared elected” to an office to be exer- 
cised therein,for causes enumerated, only authorizes 
an examination of the right of a person ‘‘declared 
elected” at an election, the canvass of which is ques- 
tioned, and does not authorize a recanvass of votes 
where the election has been declared to have resulted 
in the election ofno one, in which case a new election 
must be held.—AUSTIN Vv, DICK, Cal., 34 Pac. Rep. 655. 


51. ELECTIONS AND VOTERS — Registration.—Const. 
1890, § 251, relating to registration of electors, and pro- 
viding that electors shall not be registered within four 
months next before “an election” at which they may 
offer to vote, and Code 1892, § 3615, providing that at 
any time not within four months of “an election” the 
registrar may register the electors of his county 
at his office, refer to elections contemplated by 
the constitution, and have no reference to a special 
election held under Code 1892, § 1610, to determine 
whether or not liquors shall be sold within a county.— 
BEW V. STATE, Miss., 13 South. Rep. 868. 

52. EMINENT DOMAIN — Right of Way—State Tide 
Lands.—Tide lands belonging to the State are not 
“State lands,’ within Code Proc. § 6 49, providing for 
service of notice in condemnation proceedings if the 
property sought to be appropriated is State, school or 
county lands, and cannot be condemned, there being 
no authority therefor.—SEATTLE & M. Ry. Co. v. STATB, 
Wash., 34 Pac. Rep. 551. 

53, EXECUTION SALE — Partnership.—An execution 
sale of partnership property is valid, though the judg- 
ment under which the execution was issued was in- 
valid asto one of the partners because erroneously 
entered.—HALSELL v. MCMuRPHY, Tex., 28 S. W. Rep. 
647. 
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54. FEDERAL CoURTS—Assiguee for Benefit of Cred- 
itors.—An assignee under the Minnesota statutes regu- 
lating voluntary assignments for creditors may main- 
tain suit ina Federal Court in Massachusetts to recover 
the value of property acquired by the defendant in 
Minnesota in violation of Laws Minn. 1881, ch. 148, § 4, 
declaring void preferences made within 9 days of 
making an assignment.—GREAVES V. NEAL, U.S. C. C. 
(Mass.), 57 Fed. Rep. 216. 

55. FEDERAL CoURTS—Circuit Courts—Jurisdiction.— 
The Circuit Court has jurisdiction of an ejectment suit 
by a land-owner against an agent of the United States 
in charge of a public improvement which is alleged to 
be built on plaintiff's land, and where defendant sets 
up and relies upon the government’s right and title 
the court may inquire and determine whether it is the 
superior title; but its judgment will not conclude or 
estop the United States, since the latter is not a party, 
and cannot be made a party without its own consent. 
—SCRANTON V. WHEELER, U.S. C. C. of App., 57 Fed. 
Rep. 803. 

56. FORCIBLE ENTRY AND DETAINER — Purchaser at 
Tax Sale.—Under Code 1892, §4, which provides that 
any “right accruing or accrued” shall not be affected 
by the adoption of such Code, the right of a purchaser 
of land sold for taxes in March, 1892, to bring an action 
of unlawful detainer, is governed by Code, 1880, which 
provided that he was entitled to such action after one 
year from date of thesale, and not by Code 1892, which 
gives such right after two years from date of the sale.— 
WILKERSON V. HuDSON, Miss., 13 South. Rep. 866. 

57. FRAUDS, STATUTE OF—Boundary Line—Oral Agree- 
ment.—An agreement between adjoining owners, es- 
tablishing the boundary line between their lands, is 
not within the statute of frauds.—FERGUSON V. ORICK, 
Ky., 238. W. Rep. 668. 

58. FRAUDS, STATUTE OF— Resulting Trust.—A parol 
contract by which the purchaser of land agrees to buy 
and hold it for the joint benefit of himself and another, 
the latter paying no part of the purchase money, but 
purchaser advancing half of it for himself, and half of 
it as a loan to the other party, creates a resulting trust 
which is not within the statute of frauds.—TOWLE V. 
WADSWORTH, Ill., 35 N. E. Rep. 73. 


59. FRAUDULENT CONVEYANCES—Profits of Grantee.— 
A gift of money by a husbaud to his wife, void as 
against his existing creditors, and used by her as part 
payment for an hotel, does not entitle the creditors to 
subject to their demands any part of the profits real- 
ized by the wife in conducting the business, and in 
afterwards selling the same at an advance, but all that 
they can ask isa return of the money, with interest, 
which the husband gave away ineffectually as against 
their rights.—IN RE KARSTORP’sS ESTATE, Penn., 27 Atl. 

tep. 739. 

60 GUARANTOR—Release—Consideration.—The waiver, 
by the guarantor of a note, of the right to pay the note, 
and sue the maker, and collect it, made at the request 
of the holder, who is desirous of saving the maker from 
the annoyance of suit, is a sufficient consideration to 
uphold a release of the guarantor from all liability to 
the holder.—DITMAR V. WEST, Ind., 35 N. E. Rep. 47. 

61, HABEAS CoRPUs—Costs.—Costs may be properly 
taxed against one invoking the writ of habeas corpus 
without meritorious cause. — STATE V. REYNOLDS, 
Mont., 34 Pac. Rep. 673. 

62. Highway—Obstruction.—The deprivation of the 
use of a highway, owing to its obstruction by a rail- 
road company in doing, without negligence, work 
which it was authorized by law to do, affords no cause 
of action to one whose estate does not abut on the ob- 
Struction, and who merely suffers in common with the 
public, though he may thereby have been damaged in 
his business.—SHAW V. BOSTON & A. R. CORP., Mass., 
35 N. E. Rep. 92. 

63. HUSBAND AND WIFE—Commuiunity Property— Sale 
on Execution. —A wife may enjoin the sale of commu- 
nity lands on execution issued on a judgment rendered 








against her husband ona contract made by him only 
to pay the judgment creditor commissions for finding 
a purchaser for such lands, where they were not sold, 
and there is nothing to show that she authorized her 
husband to sell, contract to sell, or find a purchaser 
for them.—MCGLAUFLIN V. MERRIMAN, Wash., 34 Pac. 
Rep. 561. 

64. HUSBAND AND WIFE—Separate Property—Record 
Title-—Where a deed eonveying land to a married man 
does not show that it was paid for with his separate 
property, and therefore, from the records, the land 
appears community property, which would pass tothe 
wife on the husband’s death without issue, one pur- 
chasing it from the wife after the husband’s death, 
without notice that it was paid for with his separate 
property, gets good title against those who would in- 
herit itas his separate property.—SANBURN V. SCHULER, 
Tex., 238. W. Rep. 641. . 


65. INJUNCTION—Public Buildings—Private Citizen.— 
A private citizen cannot bring a suit against a State 
board to enjoin the erection of a public building at u 
place other than prescribed by law, unless his burden 
of taxation will thereby be increased.—SHERMAN V. 
BELLOWS, Oreg., 34 Pac. Rep. 549. 


66. INSOLVENCY — Discharge.— Where a person has 
been discharged in insolvency, the court has no ju- 
risdiction to hear a petition by his assignee to annul 
the certificate of discharge, since, under Insolvent Act 
1880, § 53, providing that ‘‘any creditor” of an insolvent 
debtor who has obtained such discharge may contest 
its validity on the ground that it was fraudulently ob- 
tained, such a proceeding can only be commenced by 
a creditor.—WAGNER V. SUPERIOR COURT, Cal., 34 Pac. 
Rep. 648. 

67. INSOLVENCY—Money Received by Creditor.—Money 
received by a creditor of an insolvent in consideration 
of not bidding at a judicial sale of insolvent’s property 
cannot be recovered by the assignee in insolvency in 
an action for its embezzlement as part of the insolvent 
estate, under Insolvent Act 1880, § 23.—CRAWFORD V. 
MapDDvUx, Cal., 34 Pac. Rep. 651. 

68. INSURANCE—Cancellation of Policy.—Sections 3664- 
3667, Rev. St. Ohio, are applicable only to cases in 
which the policy of insurance is canceled upon the 
written request of the person insured, and have no ap- 
plication to cases in which the policy iscanceled by the 
action of the company.—PHOENIX MoT. FIRE Ins. Co. 
Vv. BRECHEISEN, Ohio, 34 N. E. Rep. 53. 


69. INSURANCE COMPANIES— Agent’s Authority—Pre- 
miums.—An agent of an insurance company, with au- 
thority to solicit applications and collect premiums, 
hsa anthority to waive a provision in the policy call- 
ing for payment of the premiums in quarterly install- 
ments, and to accept payment of the entire annual 
premium in advance.—KERLIN V. NATIONAL ACC. AS8S’N, 
Ind., 35 N. E. Rep. 39. 

70. INTOXICATING LIQUORS—Illegal Sales.—On trial of 
a charge of keeping liquors in a city with intent un- 
lawfully to sellthe same, evidence is admissible as 
to liquor found in any part of a building’used by de- 
fendant as an hotel and drug store.—COMMONWEALTH 
v. HURLEY, Mass., 35 N. E. Rep. 89. 

71. INTOXICATING LIQUOR — Liquor Laws—Repeal.— 
The liquor law of 1893, expressly repealing all parts of 
acts inconsistent therewith by making it a breach ofa 
retail liquor dealer’s bond to permit a minor to enter 
and remain on the premises, only where the liquors 
are kept for sale “to be drunk on the premises,” re 
peals the provision of the liquor law of 1887, making it 
a breach of the bond to allow a minor on the premises, 
though liquors are kept for sale merely to be carried 
away and used.—DRAKE V. STATE, Tex., 23 8S. W. Rep. 
620. 

72. JUDGMENT — Description of Lands.—A judgment 
for the recovery of land entered in September, 1891, 
described acertain tract, but excepted from its effect 
such parts ‘‘as were sown to grain by the defendant 
during the fall of 1899 and the winter of 1891:” Held, 
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that the term ‘‘winter of 1891” referred to the winter of 
1890-91, and the description is prima facie sufficient to 
identify the land excepted.—ROSENTHAL V.j{MATHEWS, 
Cal., 84 Pac. Rep. 624. 

73. JUDGMENT — Res Judicata — Collateral Attack— 
Special Assessment.—Where the record of confirma- 
tion of a special assessment shows that the court acted 
upon prima facie proof that proper notice had been 
given tothe property owners, the judgment of con- 
firmation is conclusive as to the fact of such notice 
when questioned upon application for judgment for 
delinquent special assessment.—CLARK V. KERN, IIl., 
35 N. E. Rep. 59. 

74. LANDLORD AND TENANT—Leased Premises—Exca- 
vations.—A landlord is not liable, on a covenant to 
repair, for personal injuries resulting from the caving 
in of an uncompleted excavation for a cistern, where, 
though the landlord had repeatedly refused to fix the 
excavation, the tenant neglected to fix it himself; such 
damages being special and consequential, which the 
tenant should have used all reasonable means to pre- 
vent or lessen.—HAMILTON V. FEARY, Ind., 35 N. E. 
Rep. 48. 

75. LIBEL—Actionable Words.—The following words 
published ina newspaper: ‘‘Business Changes. Mc- 
Kenzie Lumber Company, Denver Attached,”’—are ac- 
tionable per se—MCKENZIE V. DENVER TIMES PUB. CO., 
Colo., 34 Pac. Rep. 577. 

76. MANDAMUS TO MUNICIPAL BOARD—Public Im- 
provement.—A private relator may not by mandamus 
intervene between a municipal council empowered by 
its charter to build public sewers and the committee 
directed by ordinance to execute the work of con- 
structing a particular sewer, when it appears that 
council has refused to make any appropriation there- 
for, and opposes the granting of the writ.—CONGREGA- 


TION V. STREET & SEWER COMMITTEE OF BORDENTOWN, 


N. J., 27 Atl. Rep. 799. 


77. MASTER AND SERVANT—Assault by Servant.—The 
manager of atheater is responsible for the acts of a 
special police, who was appointed for the theater, at 
the special request of the manager, by the board of 
metropolitan police commissioners, and who was em- 
ployed and paid solely by such manager.—DICKSON V. 
WALDRON, Ind., 35 N. E. Rep. 1. 


78. MASTER AND SERVANT — Defective Appliance.— 
Where a brakeman is killed by the use by defendant 
company of a defective coupling pin, defendant is 
liable, though the negligence of a fellow-servant, 
whose duty it was toinspect the pin, may have con- 
tributed thereto.—LOUISVILLE, N. A. & C. Ry. Co. v. 
BERKLEY, Ind., 35 N. E. Rep. 3. 


79. MASTER AND SERVANT—Negligence of Vice- princi- 
pal.—The complaint in an action for personal injuries 
alleged that plaintiff was employed in cleaning defend- 
ant’s coal and coke yards, and was directed to cleana 
slack elevator by a foreman, who was defendant’s 
agent with full authority to control the work of, and 
to employ and discharge, plaintiff, and was injured by 
the negligence of the foreman in not delaying the 
starting of the machinery while plaintiff was in the 
elevator: Held, that the complaint was insufficient to 
establish that the foreman occupied the relation of 
vice-principal to plaintiff, as it failed to show that it 
was the omission of a duty of defendant to plaintiff 
which caused the injury, and that such duty had been 
delegated by defendant tothe foreman.—NEwW PITTs- 
BURGH COAL & COKE CO. Vv. PETERSON, Ind., 35 N. E. 
Rep. 7. 


80. MORTGAGE OF WIFE’S ESTATE.—On foreclosure of 
amortgage given by a husband and wife to secure a 
debt of the husband, a claim by the wife thatthe land 
covered thereby was hers, to the knowledge of the 
mortgagee, is sustained by evidence of the wife and 
her husband and daughter that she so stated to the 
mortgagee when the mortgage was executed, and that 
the mortgagee knew that the title to the land had been 
in the wife previous to the giving of the mortgage, 





though the mortgagee denies that the wife ever made 
to him any claim to the property.—KLEIN V. GANTNER, 
Ind., 35 N. E. Rep. 2. 

81, MUNICIPAL CORPORATIONS—Constitutional Control 
of Water Rates. — Const. art. 14, § 1, providing that 
water rates ‘‘shall be fixed annually by the board of 
supervisors or other governing body of such city and 
county, by ordinance or otherwise, in the manner that 
other ordinances or legislative acts or resolutions are 
passed by such body,” grants to the board of super- 
visors of the city and county of San Francisco the sole 
power to fix the water rates in such city and county.— 
JACOBS V. BOARD OF SUP’RS, Cal., 34 Pac. Rep. 630. 


82. MUNICIPAL CORPORATIONS—Tanneries—City Ordi- 
nance.—A city ordinance making it unlawful to carry 
onthe business of a tannery within one mile of the 
city limits without a permit from the city council, and 
which does not define any of the conditions on which 
tanneries may be conducted or on which such permit 
shall issue, but leaves the propriety of granting such 
permit to the uncontrolled discretion of the board of 
health and common council, is invalid.—CriTy oF Pty- 
MOUTH V. SCHULTHEIS, Ind., 35 N. E. Rep. 12. 


83. NATIONAL BANK—Attachment before Judgment.— 
The statute of the United States prohibits seizure of 
property belonging to national banks (irrespective of 
whether they be solvent or insolvent) before final 
judgment, by virtue of any attachment issued under a 
State law, and returnable to a State Court. Any such 
seizure is therefore void, and a bond given by a national 
bank to dissolve such attachment, served by summons 
of garnishment, is also void. The giving of such bond 
isnot an appearance in the attachment case so asto 
make valid a judgment entered up on the bond in that 
case against the bank and the sureties executing the 
bond. The judgment is wholly void; and an affidavit 
of illegality, made and filed by one of the sureties in 
resistance to a levy upon his property under an execu 
tion founded on the judgment, must be sustained. The 
judgment being wholly void for want of jurisdiction in 
the court rendering it, affidavit of illegality is a proper 
defensive remedy. — PLANTER’S LOAN & SAV. BANKY. 
BERRY, Ga., 188. E. Rep. 1387. 


84. NEGLIGENCE—Child.—Where the mother ofa child 
20 months permits him, while in her custody, to wander 
from the yard gate into a public strect, unattended, for 
15 minutes, during which time he falls into a catch 
basin, and is killed, she is guilty of such negligence as 
will preclude a recovery against the city for his death 
by the administrator of his estate, in the absence of 
evidence justifying or excusing her failure to look after 
him after she saw him atthe gate.—GRANT VY. CITY OF 
FITCHBURG, Mass., 35 N. E. Rep. 84. 


85. NEGLIGENCE—Gas Companies—Escaping Gas.—In 
an action against a gas company for destruction ofa 
house by gas escaping from the main into the house, 
through a pipe connected with it, the valve between 
the pipe and main having been opened by defendant's 
employee, who had told plaintiff that it would be kept 
closed, itis a question forthe jury whether plaintiff 
was negligent in leaving the end of the pipe leading 
into the house open and unconnected.—BAKER V. 
WESTMORELAND & C. NAT. GAS CO., Penn., 27 Atl. Rep. 
789. 

86. NEGOTIABLE INSTRUMENT—Action by Assignee.— 
Where, after the execution and delivery of a promis- 
sory note, a person other than the payee, and not 
otherwise connected with the note, for a new and 
sufficient consideration received by himself from the 
payee, promises to pay the note, and thereupon in- 
dorses the same, he thereby makes the debt his own, 
and such debt is assignable so as to v.stin the as- 
signee aright of action in his own name,—FISK V. 
RESER, Colo., 34 Pac. Rep. 572. 

87. NEGOTIABLE INSTRUMENT — Admission of Execu- 
tion.—In an action on a ndte, defendant averred 
in her answer that she“did sign a note similar to 
the one in the complaint, and that she supposes that 
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said note is correctly exhibited in the complaint;” 
that under certain promises she signed a note for her 
husband’s debts, “the same being the note herein sued 
on,” and that at the time of the signing of ‘‘said note” 
she was a married woman: Held, that there were such 
admissions of the execution of the note as to give de- 
fendant the right to open and close.—MARTIN V. SUBER, 
8. Car., 188. E. Rep. 125. : 

88. NEGOTIABLE INSTRUMENT—Wsury—Law of Place.— 
A promissory note, payable in the city of New York, 
with interest from its date at the rate of 8 per cent. per 
annum, is open to attack for usury by proof that the 
law of New York limits the rate of interest to 6 per 
cent. per annum, and declares void all contracts in 
which any higher rate is stipulated or reserved.—_ODOM 
v. NEW ENGLAND MORTGAGE SECURITY Co., Ga., 18S. 
E. Rep. 131. 


89. OFFICERS—Damages for Fraud.—The lowest and 
best bidder for the construction of a gravel road un- 
der Rev. St. 1881, § 5095, cannot maintain an action for 
damages against the county commissioners, engineer, 
and superintendent, individually, for fraudulently and 
collusively rejecting his bid, and awarding the contract 
to other persons at higher prices, since these officers 
owed no special duty to plaintiff in making the award, 
except such as they owed him in conjunction with 
other citizens of the community.—LANE V. BOARD OF 
Com’Rs, Ind., 35 N. E. Rep. 28. 

90. PARTITION — Evidence of Title. — In partition, 
where complainant claims title under her grand- 
mother, andthere is evidence that a portion of the 
land was conveyed by complainant’s ancestor in 1873, 
she is not entitled to partition therein, though from 
the records there is ground for the conjecture that in 
some undisclosed way the title was reacquired by the 
grandmother.—GoOFF Vv. COLE, Miss., 13 South. Rep. 870. 

91. PARTNERSHIP—Creditor of Individual Partner.— 
Where there is a conveyance of firm land, by consent, 
to one of the partners, and the deed is recorded, but is 
accompanied by no agreement disclosing the interest 
of the other, and money is borrowed by the grantee in 
the deed on his personal judgment bill, which is en- 
tered of record against the land as he then held it, no 
averment of any right by parol, or by secret agree- 
ment in any writing, can stamp theland as firm prop- 
erty, and thus destroy the lien of the judgment creditor. 
—GUNNISON V. ERIE DIME SAVINGS & LOAN Co., Penn.,, 
27 Atl. Rep. 747. 

92. PartnfksHir—Dissolution— Bond.—A bond exe- 
cuted on the dissolution of a partnership, obligating 
the retiring member to pay his proportion of the “part- 
nership liabilities” to the continuing member, does not 
cover the individual debts of the retiring partner; and 
the fact that the continuing partner was compelled by 
legal process to pay one-half of a judgment obtained 
against the firm by an innocent holder of a note exe- 
cuted by the retiring partner for an individual debt 
gives the continuing member no right of action on the 
bond.—MCCORMACK V. SWEENEY, Ind., 35 N. E. Rep. 
45. 

93, PARTNERSHIP—Settlement.—After the death of one 
oftwo copartners engaged in land speculation, a set- 
tlement of the copartnership affairs, which had veen 
begun during the lifetime of the deceased partner, was 
consummated by his executor and the surviving part- 
ner, and a deed of the land given by the executor to 
the surviving partner. The executor had been the 
confidential agent of the deceased partner for years, 
and was especially charged in the will with the duty 
of settling up the deceased partner’s affairs: Held 
that, in the absence of proof of actual fraud, the set- 
tlement thus made was conclusive on the heirs and de- 
visees of the deceased partner, when attacked for the 
first time nearly 24 years after the settlement, and af- 
ter the executor and the surviving partrer were both 
dead, and all books and papers relating to the partner- 
ship affairs had been destroyed.—HOLLADAY V. LAND & 
RIVER Imp. Co., U.S.C. C. of App., 57 Fed. Rep. 774. 

94, PARTNERSHIP PROPERTY —Distribution,—Where, 








in a proceeding by the widow of one of the members of 
a firm, all of whom are deceased, for the administra. 
tion and distribution of firm assets, and the appoint- 
ment of a receiver, a decree is made on a master’s re- 
port, after appearance of all the creditors, finding the 
amounts of the claims of the respective creditors, and 
the order of their payment, such decree is a final one, 
and conclusive of the rights of the parties.—Hum- 
PHREYS V. STAFFORD, Miss., 13 South. Rep. 865. 

95. PRINCIPAL AND AGENT.—An agent authorized to 
make a rent contract has no power to collect the rent, 
unless specially authorized. — HEFLIN v. CAMPBELL, 
Tex., 238. W. Rep. 5%. 

96. PRINCIPAL AND SURETY — Judgment — Bond. — 
Though sureties on a supersedeas bond are not actors in 
the suit, nor entitled to notice of every step in the pro- 
ceedings, yet, after jndgment entered against them, 
they are as much judgment debtors as the principal, 
and the judgment, once sutisfied of record, cannot be 
revived against them without notice to them as well as 
tothe principal. — HITCHCOCK V. CARUTHERS, Cal., 
34 Pac. Rep. 627. 

97. PRINCIPAL AND SURETY—Joint Obligors—Payment 
by One.—Where one of three joint obligors pays the 
debt, he is not entitled to recover of the other two ob- 
ligors, jointly and severally, two-thirds of the amount 
paid by him, but may recover of each of such other 
obligors one-third only, of such amount.—GRAVES V. 
SMITH, Tex., 238. W. Rep. 603. 

98. PRINCIPAL AND SURETY—Release.—One who gives 
his note as collateral to a note made by a corporation 
and indorsed by another person is a surety, as regards 
both maker and indorser; and, when the Owner of the 
principal note has taken judgment on it against the 
maker and indorser, by releasing the latter he releases 
the surety.—MONTGOMERY V. SAYRE, Cal., 34 Pac. Rep. 
646. 

99. PROCESS—Notice of Publication—Afiidavit. —El- 
liott’s Supp. § 1,in relation to notice by publication, 
permits it when defendaut is a a non-resident, and the 
action arises, inter alia, from a duty imposed by law in 
relation to real estate in the State, or is to try or quiet 
title to or possession of real estate: Held, that an af- 
fidavit for publication in an action to quiet title and 
declare a tax lienis insufficient which simply states 
that the ‘‘cause isin relation to real estate situate” in 
Indiana.—PITTs V. JACKSON, Ind., 35 N. E. Rep. 11. 

100. RAILROAD COMPANIES — Accident at Crossing.— 
Injuries received at a railroad crossing by being 
thrown froma vehicle, on the frightening of a horse at 
an approaching train, are not caused ‘‘by collision 
with the engine and cars of a railroad corporation ata 
crossing,” within Gen. St. § 1529, where there was no 
actual collision with either engine or cars.—KINARD 
v. CoLtumBtA, N. & L. R. Co., 8. Car., 188. E. Rep. 119. 


101, RAILROAD COMPANIES—Contractors’ Liens.—Un- 
der the Tennessee statute of March 29th, 1883, relating 
to railroad contractors’ liens, the coutractor must deal 
directly with the company in order to secure a lien 
for his work and material; or, if a subcontractor, he 
can have no lien unless he serves notice on the railroad 
company ofthe principal contractor’s failure to pay 
him, and unless, at the time of such notice the com 
pany shall owe money to the principal on the contract 
which the subcontractor has helped to perform; and 
the lien is limited to the amount so due the principal 
contractor. — CENTRAL TRUST CO. OF NEW YORK V. 
BRIDGES, U.S. ©. C. of App., 57 Fed. Rep. 753. 

102. RAILROAD COMPANIES— Detention of Freight.— 
Ap exception is properly sustained to that part ofa 
petition which seeks to recover of a railroad company 
the statutory penalty for failure to deliver freight at 
the place of destination, the penalty being fixed by the 
amount of charges due as shown by the bill of lading, 
and the petition alleging, and the bill of lading show- 
ing, that there were no charges due.— ALDERSON V. 
Gutr, C. &S. F. Ry. Co., Tex., 23 8S. W. Rep. 617. 


103, RAILROADS—Negligence— Crossings,—The court 
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properly refused to charge that the jury should not 
consider whether or not a person approaching the 
crossing could not see a train by reason of a cut in the 
railroad, as railroad companies have aright to build 
their tracks by cuts over highway crossings as else- 
where, and to expect that, when the legal signals have 
been given on a train, they will be heeded by persons 
attempting to pass the crossing.—GALVESTON ETC. Ry. 
Co. V. DUBLM, Tex., 23S. W. Rep. 596. 

104. RAILROAD COMPANY — Street Railroads— Negli- 
gence.— Whether a woman who drove from a cross 
street into a street on which was an electric railway 
without looking to see ifacar was approaching, and 
who was injured by the horse becoming frightened at 
a car, was guilty of contributory negligence, is a ques- 
tion for the jury.—BENJAMIN V. HOLYOKE ST. Ry.Co., 
Mass., 35 N. E. Rep. 95. 

105. REAL EsTaTE AGENT—Parol Contract.— Plaintiff 
cannot recover on an oral agreement to use his knowl- 
edge and influence to enable defendant to sell or ex- 
change certain land; such agreement being within 
Civil Code, § 1624, subd. 6, providing that an agreement 
authorizing or employing an agent or broker to pur- 
chase or sell real estate for compensation or a com 
mission shall be void, if notin writing.—SHANKLIN V. 
HALL, Cal., 34 Pac. Rep. 665. 


106. SALE—Action for Conversion.—A creditor agreed 
to buy his debtor’s cotton crop and pay one-quarter or 
one-half cent per pound nore than any one else 
would give,and credit the amount on the debt, which 
was due. At the time only part ofthe cotton was 
gathered. The debtor wasto pick the balance of the 
cotton, and haul it allto S’s gin, tobe held by him 
subject to such creditor’s order: Held that, on deliv 
ery of the cotton toS by such debtor, and obtaining an 
offer for it after it was ginned and its weight was ascer 
tained, he became entitled to credit on his debt as 
agreed, and the title passed to such creditor, though 
the credit was not made until after a levy on the cot- 
ton by other creditors as the property of such debtor. 
—BAKER V. GUINN, Tex., 245. W. Rep. 604. 


107. SALE—Implied Warranty of Title.—The vendee 
of a chattel cannot recover for his vendor on the im 
plied warranty of title, when it appears that not he, 
but his vendee, was dispossessed of the chattel by the 
legal owner, and that he has not reimbursed such sec 
ond vendee, or been made liable by him for the value 
ofthe chattel.— MYERS Vv. BOWEN, Colo., 34 Pac. Rep. 
585. . 


108. SHERIFFS AND CONSTABLES—False Return.—In un 
action against a sheriff for the penalty for selling 
property without notice, where the truth of the sher- 
iff’s return was in issue, undisputed evidence that the 
sheriff had admitted its falsity was sufficient to over 
come the prima facie effect which the law attached to 
such return.—RAKER V. BUCHER, Cal., 34 Pac. Rep. 
654. 

109. STATUTES—Conveyance of Homestead. — Act 
March 18, 1887, provides that no conveyance affecting 
the homestead shall be valid unless the wife joinsin 
executing and acknowledging it.— Act April 18th, 1893, 
declares that all such conveyance executed since March 
18, 1887, which are deficient because not executed and 
acknowledged in accordance with the act of March, 
18th, shall be as valid as though such act had never 
been passed: Held, that wherea decreein an action 
to set aside such conveyance for defective execution 
and acknowledgment was rendered before the passage 
of the latter act, but the appeal therefrom was not de 
cided till after its passage, it wasthe duty of the Ap- 
pellate Court to decide the appeal according to the 
latter act, and not according tothe act of March 18,.— 
SIDWAY V. LAWSON, Ark., 238. W. Rep. 648. 


110. TROVER AND CONVERSION.—In an action by the 
payee of a draft for its conversion it is not necessary 
for plaintiffin her complaint to negative her indorse- 
ment of the draft, or defendant’s purchase of the same 
in good faith for value before maturity, where she dues 





allege that she was the owner of the draft when it was 
converted.—FIRsT NAT. BANK OF RICHMOND V. GIB- 
BINS, Ind., 35 N. E. Rep. 31. 

111. TRUSTEE—Compensation.—W here a trustee makes 
a sale of land under a power and pays ovt money for 
the advertisement of notice of sale, required to be 
made under the power, he is entitled to compensation 
for his services, and for necessary outlays, though no 
provision for his payfment is made in the deed.—NIo 
LON V. MCDONALD, Miss., 13 South. Rep. 870. 


112. TRUusTS—Wills — Construction. — Where a testa- 
mentary trustee purchases property with the trust 
funds, and tukes a deed us trustee, the character of the 
trust is determined by the will, and not by the deed.— 
LEWIS V. CITIZENS’ NAT. BANK, Ky., 23S. W. Rep. 667. 


113. UNITED STATES SUPREME CouRT—Jurisdiction.— 
In an action ina State Court against a national bank 
to recover usurious interest paid, the right given to 
such banks by Rev. St. § 5197, to charge the same rate 
of interest as’State banks of issue, is not ‘‘specially 
set up or Claimed” so as to render an adverse decision 
by the State Supreme Court reviewable in the United 
States Supreme Court, under section 709, when the 
only objection made to the complaint is that it fails to 
state facts sufficient to constitute a cause of action, 
and this question is argued and determined according 
to the technical rules of pleading, without any sug- 
gestion that defendant may be deprived of some right 
or privilege by a statute of the United States.—Scuuy- 
LER NAT. BANK V. BOLLONG, U.S.8S. C., 148. C. Rep. 
24. 

114. VENDOR’S LIEN—Res Adjudicata.—A vendor of 
land, who in his deed expressly retains a vendor’s lien, 
is not affected by a judgment of foreclosure obtained 
by his vendee against a subsequent vendee ina pro 
ceeding to which he is not a party.—FOSTER V. AN- 
DREWS, Tex., 238. W. Rep. 610. 

115. WILLS—Nature of Estate.—Testator bequeathed 
to his wife ‘tall my property, personal and real, after 
paying my just debts and claims: First, to pay my 
son J $500, and, at her (any wife’s) death, he to come ir 
equal heir with my second children.” Said J was the 
issue of a former marriage: Held, that the widow 
took tlie fee of the realty, and not merely a life estate. 
—Ross v. Ross, Ind., 35 N. E. Rep. 9. 

116. WILLS—Rights of Legatees.—Under a will giving 
to testator’s wife all his property to expend as she may 
see fit, with full power to dispose of any or all of it as 
she may deem proper, and with power to convey all 
interest which testator might have in his property at 
his death, a provision that, after the death of the wife, 
certain legacies be paid from any money remaining to 
testator’s estate, gives the legutees named no rights in 
the property as against grantees of testator’s wife.— 
HOVEY V. WALBANK, Cal., 34 Pac. Rep. 650. 

117. WILLs—Undue Influence.—A will will not be set 
aside as procured by undue influence when there is no 
evidence of any solicitation on the part of the devisee, 
nor that she wrote the will or procured it to be written. 
—MILLER V. OKSTRICH, Penn., 27 Atl. Rep. 742. 

118. WiLL—Validity—Owner. — Where a will is con- 
tested on the ground that the husband, while sick, was 
importuned by his wife to make it in her favor, against 
his wishes, the court properly restricted evidence of 
the inharmonious life led by the parties to the last 
three or four years of testator’s life. — MITCHELL V. 
DONOHUE, Cal., 34 Pac. Rep. 614. 

119. WirnNEss — Husband and Wife. — In replevin for 
household goods, defendant disclaimed title, and 
averred that it was owned by plaintiff's wife, who was 
living with defendant, her sister. Plaintiff's replica 
tion denied title in his wife, and reaverred title and 
possession in himself: Held, that plaintiff was not 
competent as a witness as to the ownership of the 


“property, since the issue was between himself and his 


wife, and neither is competent to testify ‘‘against the 
other,” under Act May 23, 1887,{§5, subd. c —JOHNSON 
Vv. WATSON, Penn., 27 Atl. Rep. 772. 
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